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Chief Editors’ Note 

 

The International Journal of Law in Changing World: Introduction to the First Issue of 2024 

 

Dear Readers, 

We proudly present the First Issue of the International Journal of Law in Changing World - IJLCW.  

We are delighted that this Issue is an example of international knowledge exchange. Authors 

worldwide presented their papers on current legal problems in Egypt, Indonesia, Hungary, and India.  

Our authors gave the Journal the honor of publishing highly relevant research papers devoted to 

different aspects of law and regulations that the modern world faces.  

This Issue presents the paper "Issues in Terms of Employment and Social Security in the Mirror of 

Industry 4.0". Professor Gabor Mélypataki (Hungary) explores the influence of digitalization and 

industry 4.0 on the employment and social security. 

The following paper is entitled "A Multi-Dimensional Approach to Impose Universal Jurisdiction in 

International Legal Practice" by Abdalla Abdelkarim (Egypt). Considering the international legal 

practice, author provides insights into the use of multi-dimensional approach to impose universal 

jurisdiction. 

"Exploring The Essence of Indonesian Securities-Based Crowdfunding" by Nanin Koeswidi Astuti, 

Suhariningsih, Sukarmi, Siti Hamidah (Indonesia) devoted to identifying the peculiarities and legal 

nature of Securities-Based Crowdfunding in Indonesia. 

The paper "Legislative Gaps In The Collection Of Alimony For Minor Children" by Alexander 

Viktorovich Markovsky (Russia) refers to the legal and other issues related to collection of alimony for 

minor children.  

"Legal Protection for User Students e-Money as a Non-Cash Payment Tool In The Islamic Boarding 

School Environment" by Moh. Wahyu Al Waris, Dominikus Rato, Muarafa Nur Afif studies issues and 

peculiarities of protection of electronic money of the students in Islamic countries.  

The paper "Integration of the crisis rules created by COVID 19 into the European Common 

Agricultural Policy and Hungarian agricultural legislation" by István Olajos and Szilárd Pálfai 

(Hungary) aims to demonstrate how crisis rules caused by pandemic were integrated to agrarian law of 

Hungary. 

The Journal also contains the paper "Goodbye to Afghans: What is the Promise of Human Rights to 

Human Rightslessness Afghan Migrants in Pakistan?" written by Sayed Qudrat Hashimy (India), which 

analyses the situation in Afghanistan in the context of human rights.   

We truly hope you will find this Issue valuable and informative because that is the mission of the 

Journal – to find solutions to crucial legal issues that arise from the forever-changing world. 

We want to thank our authors, reviewers and editorial team members for their excellent job, support, 

and efforts to make the Second Issue possible. We hope the Journal can inspire academics and 

researchers to keep expanding their horizons and reducing the research distance between countries. 

 

Sincerely yours 

Editors-in-Chief  

Elizaveta Gromova and Daniel Brantes Ferreira 
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ABSTRACT |  摘要  | RESUMEN  

The fourth industrial revolution is changing many aspects of life. 

Technological changes and certain aspects of labour law are dealt with 

by many authors. This paper, however, examines a less focused but 

equally important issue. This issue is the social and societal aspect of 

the issue. We cannot, of course, disassociate it from labour market 

developments, but we try to treat it as an issue of equal importance at 

every stage of the analysis. It is for this reason that the changing social 

structures generated by the Fourth Industrial Revolution are presented 

through the lens of social issues.  Primarily through literature and the 

interpretation of legal texts, but where possible the practical side will 

be included. 
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1. INTRODUCTION 

The fourth industrial revolution has brought numerous innovations which have significant effects 

on workplaces, and so, on the changes in working conditions and the labour market itself. The fourth 

industrial revolution means the new era of mechanization and automation, that is also strengthened by the 

digitalization of work. Because of this, several questions emerge that should be solved and regulated by 

the tools of law. This is a multifaceted problem. Law as a universal system is only partly affected by the 

phenomenon. As a result, the regulation process itself is not too fast. The other question is to what extent 

soft law solutions can play a role. The legislator is in this period right now, when it defines white books, 

strategies, and other soft law tools. Should it take more drastic steps? Before answering the questions, it 

is essential to point out that the law is a following system. It always follows technical development and 

usually does not generate it. Moreover, the law is a linear system, while the technical and digital 

development of nowadays is cyclic and periodical. What is considered as a world-saving technical 

innovation on one day, may turn out to be a dead-end on the other. Law and rather the legislators need to 

wait to be able to follow the mainstream of development. These periods are often ex-lex periods. The 

legislator tries to create the regulation based on the experience gained in the meantime. But is the legislator 

prepared? Can it prepare for constituting law which can manage the life situations created by Industry 4.0? 

Because of the extent limits, the complete legal context cannot be examined in this study. And it is not 

even the goal. However, we would like to present the fields most affected by the changes. Searching for 

the answer to the questions above, primarily labour law and the related social law will be examined, as the 

direct effect of the fourth industrial revolution can be observed in the workplace. The typical question 

always emerging in connection with this topic should also be answered: “Will many people lose their jobs 

because of automation and robotization?” If that is true, then, are the current legal tools enough to manage 

the situation? Is fourth-generation law necessary to solve emerging situations? And the most important 

question: is the legislator able to constitute such a law if needed?  

 

2. FOURTH INDUSTRIAL REVOLUTION AND LABOUR MARKET 

We are living in the era of the fourth industrial revolution. But what does this mean exactly? The 

starting point can be that changes have happened to such an extent in the industry that there have been no 

examples since the 18th century. The last time such technological jump and development may have been 

at the time of the first industrial revolution. However, this development should never be evaluated by itself 
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[28] [26]. In the current conditions, we should look at not only the frameworks provided by the Industrial 

Revolution themselves but also the belonging concepts. Although, it is not sure at the first moment that 

we understand the significance and content of these concepts. However, understanding these concepts will 

have a key role later. One of these concepts is Industry 4.0, which seems to be a great but ultimately well-

circumscribed field at first sight. But if it is examined closer, it turns out that it is a concept which affects 

almost everyone in our society directly or indirectly, and so, it reflects the digital transformation that can 

be found everywhere. Industry 4.0 can be explained as something that integrates the value-creating 

activities of the company and the whole value-creating chain with the help of digitalization1 (KPMG, 

2016). Judit Nagy (2017) sees the goal of Industry 4.0 as it strives for the digitalization of all physical 

tools to unify them in a digital ecosystem, together with the partners cooperating in the value-creating 

chain. However, this level of integration requires the standardization of the systems, huge capital 

investment and such level of trust between the members of the digital ecosystem that is not obvious in the 

corporate culture of every country [21]. 

The newer industrial revolution is powered by the internet, by which not just people, but machines 

also communicate with each other in the cyber-physical system (short term: CPS). Due to the above, the 

value chains and relations created earlier are transforming. We must get to know such concepts in a 

completely different context as robotization and automation. But completely new concepts come to the 

fore as well, such as the issue of smart factories. The concepts and phenomena mentioned as examples 

have been parts of our everyday life for a long time. Many times, they have conquered space in our 

everyday lives without being noticed. Compared to its great predecessor, the fourth industrial revolution 

does not have a smaller significance, but it is felt to be more silent. But we allow ourselves the assumption 

that this is only the silence before the storm. At the time of the first industrial revolution when steam 

engines occurred, significant labour movements were formed. There were several movements among these 

like the Luddite movement led by Ludd, which saw the solution of the process in machine destruction. 

We are not at this point yet. However, there is no doubt that automation and robotization will gain 

significant space in the future. The study of the MKIK GVI (Hungarian acronym for the Institute for 

Economic and Enterprise Research operated by the Hungarian Chamber of Commerce and Industry) also 

highlights that the international literature examining the possible effects of automation on the labour 

 
1 KPMG. (2016). The Factory of the Future. Retrieved 11 23, 2023, from 

https://assets.kpmg.com/content/dam/kpmg/es/pdf/2017/06/the-factory-of-the-future.pdf 
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market starts from the premise that, based on our current assumed future technical knowledge, living 

labour is or will be replaceable in case of some of the currently existing working tasks, so, the demand for 

manpower will decrease on these fields. In other fields, such as the field of designing and operating new 

technologies, an increasing demand can be expected [20]. In the case of these opposite effects, Osborne 

and Frey (2013) highlight the importance of balance. In their opinion, the effect of automation on the 

labour market depends on the balance between the two effects [7]. 

The question is: getting to know the above-mentioned processes and effects, what will be the 

legislator’s goal? How would it like to regulate the processes, and the greatest question is whether it wants 

to regulate them at all. The effect of Industry 4.0 processes on a certain labour market in a certain society 

is not independent of the economic policy of the country’s government. However, it should be seen that 

Industry 4.0 processes have started, and they cannot be stopped. The legislator can form the regulation 

framework system according to its choice. And within this, the question is how conservative, neoliberal, 

probably social economic policy is imagined by it. But these choices will influence the global labour 

market as well. This is true primarily for the labour market of the European Union. The EU strives to 

orient the member states with the tools of soft law2, and sometimes hard law3. Among the current 

globalized processes, their even more far-reaching effects can also be imagined. 

 

3. INDUSTRY 4.0 AND WORK 

To examine the labour market and its regulation, the definition of work should also be examined. 

Work is such an activity performed for other people that is usually performed in the framework of a (work) 

contract for wages. Over these classic approaches’ methods, we also accept the social usefulness of 

domestic work. The EU law resources often refer to work vaguely. Its aim is usually that it would like to 

keep all the personal groups protected by the member states under protection. Numerous regulations have 

been created in the EU in which the interpretation of work and labour law relationship depends on the 

interpretation of a certain country. The situation of platform workers will be a good example of this [19]. 

 
2 Recommendation of the directive of the European Parliament and Council on platform work. Retrieved 07 02, 2022, from 

https://eur-lex.europa.eu/legal-content/HU/TXT/PDF/?uri=CELEX:52017IP0051&from=HU 

3 Recommendation of the directive of the European Parliament and Council on platform work. 
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The Court of the European Union will define principles in the problematic cases, but the reception of case 

law is also always mixed. 

Of course, not just work, but the working processes will also change. Two significant directions of 

the automation of certain working positions can be differentiated. In one case, the strengthening of systems 

created by the harmony of mechanics and human labour will happen soon by using cooperative robots [3]. 

In the other case, the goal will be real automation and the creation of such systems that are closed work 

processes without people. The first process will affect primarily labour law issues, while the second one 

will influence primarily labour market processes. More effects should be observed in the case of the labour 

law and labour market effects of robotics. Two viewpoints should be analysed here: one is robotics 

connecting to the “effect replacing” human manpower; the other connects to the cooperation with robots 

or other cooperative work processes. This will result in two different effects realized in the same direction. 

In one case, the starting point is how much human manpower will be replaced. As József Hajdú also 

highlights, the number of robots installed in European plants is continuously increasing [9]. Among others, 

he also highlights the PwC’s relevant research, the lessons of which are also analysed via our filter. 

According to the PwC’s research, nowadays, automation endangers only 3% of the workplaces on 

average in the countries participating in the study. But this rate will increase to 20% by the end of this 

decade. And the rate of employees whose jobs will have been replaced by robotization may be around 

30% by the middle of the next, 2030 decade. An important result of the research is that the effect of 

robotization will affect the different genders on different dates. At first, the increase of automation may 

affect mainly women, while men may feel its effects rather only in the third wave, in the middle of the 

2030s. Not only will the differences between genders influence who and when will be reached by the 

process, but it will also depend on education. This is interesting because according to the above, women 

will be affected by the process at the soonest, however, in the long term, men with lower education will 

be at the greatest risk. It is more typical for employees with higher education levels to be better at adapting 

to technological changes. They are the employees who work in decision-making and leadership positions. 

Humans are needed in these positions. We also agree with this, however, algorithmic management 

significantly shades the picture [29]. The rate of workplaces which have a good chance of being replaced 

by automation by the 2030s is different by country. According to the research, it may be only about 20-

25% in some Eastern Asian and Northern European farms where the education level is higher. In contrast, 
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this may exceed 40% in Eastern Europe4. The above-mentioned results should be examined in light of the 

report of the Boston Consulting Group. Based on the report, the spread of autonomous machines and 

artificial intelligence will deepen social inequalities and may generate massive unemployment in the future 

(4.0 technological unemployment). According to the research, the phenomenon will affect a wide scale of 

work positions. As the PwC’s report also highlights, those who earn more can re-educate themselves to 

change to other fields, while people in less favourable financial situations will not have the chance to take 

advantage of the same opportunity.  

 

4. ROLE AND GENERATIONS OF LAW 

One of the main issues of the examination described in the frameworks of our study is what law 

will do with all the effects and questions emerging as the consequence of technological development. This 

is also important because the law is a following system. It has always been in a position to create rules in 

the light of the acquired experience. But this is also not the terminal station, because it needs continuous 

fine-tuning. 

Legal regulation needs to be changed; it is not a question. The question is whether this can be 

realized on the current level of law, or whether new legal structures should be created. Is Law 4.0 necessary 

for the regulation of the current frameworks?  Law in its current situation may be suitable for defining the 

new rules at a principle level. The examination of certain legal institutions always refers to the most basic 

issues [15]. But this does not mean that there is no need for a new generation of legal rules. The best 

example of this is the situation of human rights. Three generations of human rights are differentiated. Civil 

and political rights have a place in the first generation. The second-generation fundamental rights are the 

economic - social and cultural rights. The third-generation rights are the rights associated with the effect 

of globalization. No new elements should be included in this list, mainly as the emerging questions will 

affect mostly the second-generation fundamental rights at several points [16]. For example, the content of 

the right to work, or the right to social security. Such questions will emerge during the interpretation of 

these rights or their adaptation to the Industry 4.0 environment raising the demand whether it would be 

 
4 Will robots really steal our jobs? An international analysis of the potential long term impact of automation. Retrieved 12 

02, 2020, from https://www.pwc.co.uk/who-we-are/regions/northernireland/r-WillRobotsTakeOurJobs_020218.pdf 
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necessary to catch up with the technological innovations of the fourth industrial revolution somehow. Its 

necessity is generated by not only the most complicated situations but also such legal issues as home office 

vs. teleworking in the recent period [27]. All this so that teleworking has had legal regulation for about 

three decades. But, surely, rights need to be approached by a new perspective which may bring the new 

generation of rights in another approach. Such a specific example is the change of responsibility rules 

[23]. However, such questions are raised also by the compensation law concepts and legislation regarding 

damages caused by self-driving cars [12]. 

We call the thoughts of Roger Brownsword about the law to help define and think about this. 

According to Brownsword (2021), we are living in the era of Law 3.0. He associates the generation of 

rights with the level of technological development. Law 1.0 means the basic roots of law on which it is 

worth holding, but technological development embarrasses it: Classic legal situations should also be 

developed further. Its reason is the development of the world. And the problem with Law 2.0 is the 

availability of technology. Law 1.0 held back innovation. The challenge of Law 2.0 was the creation of 

such a regulation environment which could answer these deficiencies that could not be answered by Law 

1.0. The concept of Law 3.0 is that it tries to adjust the law to the changing life conditions [4]. Its best 

example was the conceptual dualism of home office and teleworking during the period of the pandemic. 

Is it enough to adjust only law to technology? The questions are also true in reverse: should technology 

be adjusted to law? And the main question: where are the boundaries? 

 

5. ROLES OF STANDARDS IN THE MIRROR OF LAW 4.0 

It is not possible to adapt the old legislation to technology indefinitely, mainly in the light that we 

should talk about a specific rule type which may be one of the bases of the Law 4.0 rule. Law 4.0 will be 

the consequence of innovation. And not necessarily the consequence of product innovation. Naturally, 

new technologies also generate the necessity for regulation. Social innovation will be the generator of the 

new level of regulation [22]. New technologies also generate such new life situations which will be over 

the point that arises from mutual adaptation. Such rules are needed that can react to critical situations as 

fast as possible.      
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This type of rule is the standard. The primary field of using standards is the workplace where 

humans and machines work together. That is why the first appearance forms of Law 4.0 can be expected 

in the fields of labour law and employment law. With the massive application of technology, it becomes 

unavoidable that freely available legislation mandatorily applicable to the relationship between humans 

and machines would grow out from the standards now still paid. Primarily, work safety rules and rules 

dealing with the cooperation of humans and machines could be created. The need for standards has also 

been highlighted by the European Parliament in point 22 of its Recommendation. According to the 

Recommendation, the issue of the creation of standards and interoperability has key importance from the 

aspect of the future competition growing in the field of technologies related to artificial intelligence and 

robotics. The European Parliament prompts the Committee to continue the cooperative work with the 

International Standard Organization in the field of the international harmonization of technical standards 

to promote innovation, avoid the fragmentation of the internal market and create minimal safety standards 

in the work environment. The Recommendation emphasizes the importance of legitimate engineering 

deconstruction and open standards, to maximize the value of innovation and ensure that robots can 

communicate with each other (European Parlament, 2015)5. The role of standardization and testing robots 

in real-life situations is essential to evaluate and avoid possible risks (European Parlament, 2015). Its 

tolerance values cannot exceed a certain level of force effect [8]. 

However, not just standards in connection with using robots have been created, but also those in 

connection with work in general. In our opinion, general work safety orders and standards should also get 

special attention during cooperative collaboration. The employer must ensure the conditions of safe work 

not endangering health. On the one hand, the use of the above-listed standards is needed for this during 

the collaboration of machines and human manpower; on the other hand, general work safety regulations 

should also be enforced continuously. This is helped by the new healthcare and work safety standard with 

code ISO 45001 created by international experts. 

 

 

 

 
5 Recommendations to the Commission on Civil Law Rules on Robotics (2015/2103(INL)). 
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6. THE ROLE OF PRINCIPLES AND THE RIGHT TO SOCIAL SECURITY 

Employment and social security connect quite closely. That is why the existence and quality of 

labour law and employment rules also influence access to social benefits. In our current system, continuous 

employment legal relationship is one of the methods of the acquisition and maintenance of the insured 

status. Taxes and contributions deducted from the wage ensure membership in the system of social 

insurance. The contribution paid is like a voucher which can be redeemed at almost any time during the 

existence of the insurance relationship. However, the range of benefits forms a constantly changing 

structure. The new life situations and the application of new technologies will induce new social benefits 

as well, and the practice of the existing ones may also transform. Such example can be the regulation of 

accident sick pay. Employees will be exposed to new expositions at the workplace. The way of load will 

be new, and the cooperation with robots may generate completely new relations [6] [11]. It will not be 

possible to answer these questions with the help of standards. 

A continuous insurance relationship means an opportunity for the payer to receive care if needed 

based on the principle of solidarity. In terms of social security, solidarity is considered to be one of the 

most important principles with the greatest effect. The principle of solidarity operates not just social 

insurance, but the complete social security system as well [1]. That’s why it is important how the role of 

employees and their situation changed under the influence of the fourth industrial revolution. The technical 

changes of the 21st century affect the field of the right to social security at multiple points. Flexible forms 

of work that are made possible by the technical conditions come to the fore more often [13]. It is 

characteristic for these almost without exception that institutions providing social security are missing 

behind them. These new phenomena include the sharing economy, among others, which means the 

marketing of unused resources as services via online platforms. Such resources can be for example the 

unused seats in our car, the free spaces in our home, or our free time. We would like to deal with these 

flexible forms in another study. In the current frameworks, we would prefer to examine the effects of 

robotization and automation. In connection with the right to social security, it is essential to talk about 

another affected group, namely those who lose their jobs because of the application of the widespread 

robots and automatic data processing systems. In our view, we will also have to classify artificial 

intelligence to these factors soon [25]. Because of another effect of digitalization changes, those who 

belong to this group find themselves in a situation where social security comes to the fore. In certain 

sectors like public administration, professionals say that the work of almost three-quarters of the 
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employees may be replaced by digital developments. Regarding its level, exact numbers cannot be seen 

yet, although, it can be established along the guidelines of the developments that a significant part of 

employees may become unemployed. Of course, the occurrence of new workplaces can also be expected 

because of digital effects. In this situation, the role of social policy is appreciated. We can talk about social 

policy in a broader and narrower sense. The broader sense includes every activity that serves the 

reproduction of both society and manpower, such as education and healthcare services, while the narrower 

sense includes the support of groups with no income, and the provision of the needs of people in difficult 

situations [5]. Starting from the broader concept of social policy, the form of state aid provided in 

connection with education will come to the fore in those cases when the employees lose their jobs en 

masse because of the wide-range application of artificial intelligence and robot technology. These can be 

realized by the provision of free or discounted retraining and further training opportunities. Besides this, 

they will be eligible for benefits available for unemployed people, which can provide some solutions in 

the transitional period. Of course, companies should get a significant role in the further- retraining of 

employees in the framework of social responsibility [17]. 

In the field of unemployment, a strong connection point can be found in association with the right 

to work and social security. The state can do the most for unemployed people by creating jobs and 

promoting the expansion of employment, ensuring that they do not get trapped in the captivity of social 

benefits. Passive employment policy tools provide only temporary solutions, but the system can push the 

individuals to the periphery in the long term and keep them in captivity as people in need of social benefits. 

The way out of this is to start work as soon as possible, which can be significantly promoted by the state 

by the expansion of employment. To realize these, solidarity on the social level is needed. Not just in 

insurance-type systems, but in the aid system as well. As Árpád Homicskó (2019) also highlights, it will 

be a serious challenge in the 21st and the next centuries to determine how the increasingly expensive 

healthcare services can be financed by the state. He also highlights that financing aspects in the regulation 

mostly focus on the reimbursement of services. At the same time, regarding the services, the rules do not 

necessarily define qualitative goals to be achieved in terms of the healthcare services. From the aspect of 

the operation of the healthcare system, the quality of healthcare services the patient receives should also 

have significance, the same way as the fact whether the patient receives the highest level of care available 

based on the most modern and newest research results [10]. However, it will not work without constant 

contributions. The core of the principle of solidarity is the contribution to the financing of benefits. This 

is true even if the pay-as-you-go system needs supplementation because of the basic principle of the state’s 
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underlying responsibility. Not the contributors finance the whole system, but it would collapse without 

their contribution. The reform of the social care system is on the agenda anyway because of the decreasing 

population. Its effect can be enhanced if the masses of employees lose their jobs because of any reason. 

This reason can be automation and robotization, but also high inflation right now. If a part of the funding 

falls out, how is responsibility going? The other question is what kind of social benefits are needed in the 

changed working conditions. Labour law changes highly influence the health insurance system of social 

insurance, but even pension benefits and accident insurance within social insurance. If the human capital 

performing work falls out of the market intermittently and/or finally, how much responsibility is taken 

over by the state and how much should be taken over by the individuals themselves? The question is 

whether 4.0 social law strengthens the social elements, or it follows the Anglo-Saxon model where a 

system thinking in terms of mainly benefits in kind and reduced to extremes is operating. 

To examine the whole picture, the aid system should also be reviewed as this is also a great segment 

of the social care system. In the case of these benefits, state involvement primarily means subsidiarity. 

However its examination is unavoidable since if we count on the prognosis of increasing unemployment 

due to automation, more and more people will get to this level. Therefore, the changes in the aid system 

cannot be separated from the whole social system. As has been mentioned, aid can be evaluated as a 

subsidiary asset which works as a last safety net. Aid comes to the fore when the affected person cannot 

receive any benefits from other solidarity funds [18]. Aid can have several forms, its extensiveness and 

real-level changes by countries. There is only one fixed point, and this is personal need as a basis. The 

factor that who can be considered as a person in need strongly depends on the traditions of the certain 

country. 

If the national situation is examined, it can be seen that the principle of subsidiarity is strengthened 

by the legislator’s latest proposal for an amendment affecting social aid. The document T/1620, which is 

a draft law on the modification of certain acts serving the security of Hungary, contains the amendment. 

The amendment had a first text causing a big storm, according to which: 

“(1) Primarily the individual himself is responsible for his social security. 

(2) If the individual, through no fault of his own, is unable to establish his social security, giving 

help is the duty of the relative, in proportion to the relative’s financial opportunities and personal ability. 
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(3) If the individual’s living cannot be provided by himself and the relatives, the municipality of 

residence has the duty of care. 

(4) It is the task of the charitable organizations receiving state support to search and help, in 

proportion to their strength, people not living on social security. 

(5) If, despite the content of section (4), the individual’s social security cannot be established, 

ensuring that is the duty of the state.” 

The above-mentioned first text draft defined several basic premises which went against the 

previous practice and the expectation arising from the practice of the social functions of the state. Based 

on this, the state ranked itself as last in the range of the realization and provision of social security. 

However, this solution raised the question of whether how it is compatible with Article XIX of the 

Fundamental Law according to which Hungary strives to the establishment of social security. And it 

contributes to this by its measures and the institutions maintained by itself. However, timing is 

questionable as it is not sure that shifting responsibility to other actors is the expected behaviour in case 

of constant inflation and an energy crisis affecting citizens. According to the first text draft, everybody is 

responsible for themselves. This means that in the first round, it is the person’s responsibility to establish 

his/her social security. This point of view is similar to the point of view of the USA and other states 

following liberal economic policy. On the market, everyone is worth what they achieve. Thus, the losers 

of the market are primarily responsible for themselves. This solution would have significantly reduced the 

role of social policy [14]. In the next round, the role of the family and its social functions would have 

stepped forward. The family duty of care would have been established only if the person was unable to 

care for himself through no fault of his own. The meaning of the “fault of his own” is a great question 

here. Even the justification of the proposal has not filled it with meaning. Moreover, it is an important 

question that who would have been eligible to decide what the issue of the fault of his own is. The issue 

of the fault of his own regularly returns in the Hungarian social legal conceptual system. One of its 

definitions can be found in Article XIX of the Fundamental Law. It has also come to the fore now. It will 

likely come to the fore in the next period in some form as well. Can it be considered a mistake in the 

future’s labour market if someone has lost his job because of mechanization, but because of his skills, he 

could gain knowledge leading him back to the labour market only over the expected deadline? But if we 

stay at the original idea, even then, it is difficult to interpret the concept. We will not have illusions in 

connection with that the new rules will contain fewer difficult legal concepts. 
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In the planned regulation, the family was defined as an active actor on the next level. If the family 

was also unable to help, the responsibility of the municipality of the residence would have been the 

primary. On the one hand, this is evident based on the previous regulation in the fields of financial benefits 

and benefits in kind and the range of basic services. If the municipality cannot help, then the state steps 

forward as the last actor in this order of responsibility. 

The proposed provision created a quite great echo, so, the legislator refined the proposal, and it has 

come into force with the following text: 

(1) Everyone is responsible for themselves. 

(2) If the person is unable to take care of himself, he is helped by relatives - in the order according 

to the rules regarding relative maintenance found in Act V of 2013 on the Civil Code (hereinafter: CC), 

by their capabilities and possibilities. 

(3) If the person is unable to take care of himself and the relatives do not fulfil their duties of care 

by section (2), the municipality of the person’s residence has the duty of care by the conditions defined by 

law. 

(4) If the person is unable to take care of himself, the relatives do not fulfil their duties of care by 

section (2), and the municipality does not fulfil its duty of care by section (3), the state has the obligation 

by the conditions defined by law. 

(5) During the performance of their duties, the state and the municipality cooperate with church 

and civil organizations relating to the provision of the conditions of social care. 

(6) The establishment of the system of social institutions and measures, and the provision of their 

operational frameworks are the tasks of the state and the municipality in the way defined in this act. 

Social security has been taken out from the first sentence in the modified proposal, which reduces 

the person’s responsibility to a general responsibility. Over this, the close relatives’ responsibility, and 

therefore, the family’s responsibility is left on the level of relative maintenance, by which the definition 

of ‘fault of his own’ has been taken out from the text. And the greatest change is that the state has ranked 

itself in the penultimate place. Civil organizations are mentioned as the last place by which the state and 

municipalities cooperate.  
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The above legislation product is the product of crisis management, in the frameworks of which the 

state intends to minimize its role and responsibility. The question is whether the state chooses this way in 

such a critical period when it has to face with the challenges of Industry 4.0 more seriously. This is also a 

possible way of responding to the social challenges of the fourth-generation industry. The above-

mentioned solution can adumbrate quite a lot of things as well. It is not known whether the legislator 

chooses this way. It can only be seen that it has done it once before. 

If we are thinking about how Law 4.0 should be created, it is worth a complex solution.  Therefore, 

social law cannot be separated from either labour law rules or tax law rules, which deal with financial 

issues. 

Over the risks and besides the positive effects of robotization, it should also be mentioned that our 

social and social insurance system is unstable anyway becomes even more vulnerable to the increase of 

unemployment due the technological development and its consequences. Its eligibility for funding is 

currently problematic as well. If more tax and contribution income falls out from the Fund in the future, 

the benefits will not have the necessary coverage, not even with the state’s (currently “mandatory”) 

contribution. The idea that companies using robots should also be burdened by taxes and contributions 

like companies using human resources has already emerged in 2017. This could be evaluated at the 

companies as ‘social responsibility’. But if it would be binding as a legal norm, solutions may (could) be 

born for its enforceability, and the incomes gained like this could (also) be used for saving the collapsing 

social care system. However, the companies using robotization see the dam of innovation and productivity 

in the idea. However, we do not have information about how the introduction of a new tax “creating a 

dam”, as they say, would be proportionate with the expenditures saved by the automated processes. 

Lacking the exact data regarding this, it is difficult to determine the real effect of such a tax. However, it 

is certain that in the case of the creation and realization of a well-developed tax system, the companies’ 

expenditures would not be so high that could endanger the profit, even after paying the robot tax. But it 

could be a real danger if a country, or even an economic region, would tax robots; then, using the 

opportunities of globalization, production would move to countries with better tax conditions. It would be 

worth promoting common European acting in this issue. So, factories could be seduced by not just cheap 

manpower, but the tax exemption of using automation processes. The legislator will face a serious 

dilemma. In the future, the question can be interpreted in social law fields as competitiveness vs. social 

benefit. 
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7. CONCLUSION 

The consequence can be deducted from the statements of the above examined via multiple 

connection points that the role of the right to social security will be more appreciated in the future. 

Currently, we feel only the initial effects of digital changes in the labour market, but, surely, numerous 

new measures of the state and gaining numerous new competencies and knowledge will be necessary from 

the employees, so that they do not need social benefits. The lack of protection of working forms occurring 

at an increasing rate by the digital effects originates from its flexible feature. If the legislator decides like 

that new working forms will be the subjects of regulation, their popularity will decrease in that case (in 

our opinion) as their application would entail more emerging costs. Of course, it may happen that 

intervention and the modification of the regulation will be needed in case of certain new employment 

forms, if it is called for life by social demand, for example, if a significant part of the society performs 

income-generating activity within the mentioned frameworks. The mentioned employment forms have a 

rather private law character, by which the emerging risks, like the guarantee of social security, are pushed 

to the employee from the employer [24]. 

The role of law will change in the mirror of the industrial development and the fourth industrial revolution. 

The change originates primarily from the recognition and the need for the regulation of such life situations 

that social circumstances are changing. The existing rule systems should be developed. But this process 

will have limits. There will be such life situations when new rules, and probably new principles, will be 

needed. In connection with this, resources suitable for Law 4.0 should be searched. Standard may be one 

of these resources that could provide help primarily in the regulation of workplace relations. But this could 

be only one of its resources. Industry 4.0 also generates numerous questions, primarily social law issues, 

that can be derived from principles, not standards. The examination of these latest forms is planned in the 

future. 
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CUESTIONES EN TÉRMINOS DE EMPLEO Y SEGURIDAD SOCIAL 

ANTE EL ESPEJO DE LA INDUSTRIA 4.0 
 

RESUMEN 

 

La cuarta revolución industrial está cambiando muchos aspectos de la vida. Muchos autores abordan los 

cambios tecnológicos y determinados aspectos del derecho laboral. Este artículo, sin embargo, examina 

una cuestión menos específica pero igualmente importante. Esta cuestión es el aspecto social y social de 

la cuestión. Por supuesto, no podemos disociarlo de la evolución del mercado laboral, pero intentamos 

tratarlo como una cuestión de igual importancia en cada etapa del análisis. Es por esta razón que las 

estructuras sociales cambiantes generadas por la Cuarta Revolución Industrial se presentan a través del 

lente de las cuestiones sociales.   Principalmente a través de la literatura y la interpretación de textos 

legales, pero siempre que sea posible se incluirá el lado práctico. 

 

Palabras clave: seguridad social, Industria 4.0, normas, derecho laboral 

 

 

 

工业4.0视角下的就业与社会保障问题 

摘要 

第四次工业革命正在改变生活的许多方面。许多学者都在研究技术变革和劳动法的某些方面。然

而，本文探讨了一个较少受到关注但同样重要的问题。这个问题是社会学和社会层面的问题。当

然，我们不能将其与劳动力市场的发展割裂开来，但我们在分析的每一个阶段都试图将其视为一

个同等重要的问题。正因如此，第四次工业革命带来的社会结构变化才通过社会问题的视角来呈

现。本文主要通过文献和法律文本来解释，但在可能的情况下，也会包括实践方面。 

关键词：社会保障，工业4.0，标准，劳动法 
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ABSTRACT |  摘要  | RESUMEN  

The study introduces a multidimensional solution to impose universal 

jurisdiction by utilizing firm concepts in international law to enhance 

the functionality of this principle in international legal practice. 

Initially, it explores the current classification of the principle of 

universal jurisdiction in international law to determine its latest status 

quo. Then, the study reviews its evolution in international legal 

instruments and how international courts utilise them. In addition, the 

research analyses the UN relevant resolutions on universal jurisdiction 

to draw a global portrait of its legal status in international law. 

Because of the cosmopolitan humanitarian ends of universal 

jurisdiction, the research suggests employing the concept of 

humanness to justify imposing it. In addition, these ends, and the 

purpose of enhancing international justice, drive the study to introduce 

the theory of the responsibility to protect (R2P) to justify the utilization 

of domestic legal rules extra-territorially. Nevertheless, this utilisation 

might trigger the question of national judiciaries’ independence. The 

research analyses this problem to establish the required foundations to 

strike a balance between the independence of national judiciaries and 

imposing universal jurisdiction to secure justice. 
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1. INTRODUCTION 

The evolution of international judicial cooperation innovated the universal principle of jurisdiction. 

It means the ability to prosecute and try criminals regardless of their location or nationality. It seeks to 

achieve international justice that requires transcending the traditional jurisdiction determinants to cut off 

severe acts of crime. 

Universal jurisdiction is a legal principle that allows states or international judicial bodies to claim 

criminal jurisdiction over an accused person regardless of where the alleged crime was committed, and 

regardless of the accused’s nationality, country of residence, or any other relation to the prosecuting 

entity.1 This principle is based on the idea that some crimes are so severe and harmful to the international 

community or order that they should not go unpunished and that no place should be a safe haven for those 

who have committed such crimes. These crimes include crimes against humanity, war crimes, genocide, 

and torture, which are considered crimes against all, or erga omnes.2 Universal jurisdiction is a tool for 

international justice, but it requires states to have appropriate legislation and resources to implement it. 

Universal jurisdiction is a significant and complex principle of international law that aims to ensure 

accountability and justice for the most serious crimes against international law. It reflects the moral and 

legal obligation of states and the international community to protect human rights and uphold the rule of 

law. However, it also poses many legal and political challenges that need to be addressed with caution and 

respect for other values and interests. Universal jurisdiction is not a panacea for all the problems of 

international justice, but it is an important instrument that can contribute to its advancement. 

Nevertheless, universal jurisdiction faces challenges and controversies in its application. Critics 

argue that universal jurisdiction violates state sovereignty and interferes with domestic affairs. 

Furthermore, universal jurisdiction may lead to political or ideological bias, selective prosecution, or abuse 

of power by judges or prosecutors in addition to practical and logistic difficulties, e.g., lack of evidence, 

witnesses, cooperation, or extradition. Therefore, universal jurisdiction must be balanced with other 

international law principles and safeguards, such as complementarity, subsidiarity, due process, and 

human rights. 

 
1 The Princeton Principles of Universal Jurisdiction, 2002.  

https://lapa.princeton.edu/hosteddocs/unive_jur.pdf.  
2 Ibid.  

https://lapa.princeton.edu/hosteddocs/unive_jur.pdf
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Therefore, legal logic and justice requirements imply reaching an implementable solution to stop 

this gap in international legal practice. The cosmopolitan nature of universal jurisdiction requires a 

universal strategy to impose it. The universality of this strategy means that its pillars should be 

internationally firm concepts, which guarantees their acceptance among several jurisdictions. Therefore, 

the research introduces a mechanism to rehabilitate the no man’s land concerning the practice of universal 

jurisdiction. It is a multi-dimensional strategy employing certain theories of international law and 

jurisprudence to justify universal jurisdiction. The global admittance of these theories qualifies them to 

establish universal jurisdiction, which is: the concept of humanness, the responsibility to protect (R2P) 

theory. Furthermore, the prominent vacancy that the controversy of domestic jurisdictions’ independence 

occupies in jurisprudence compels the study to pay attention to its nexus to universal jurisdiction. The 

prima facie interpretation of this independence hinders the application of universal jurisdiction. Thus, it 

is crucial to clarify the deconfliction between them. Otherwise, both principles are integrated and should 

be applied in compliance with their humanitarian ends. 

 

2. THE DOCTRINAL CHARACTERIZATION OF UNIVERSAL JURISDICTION 

Here the author should start their papers and discuss some of the subjects they want to address. I 

really get giggles from noticing that many authors don’t have any methodology to support what they do. 

How did they collect the documents they are using? How can we actually make a serious paper with this 

people? And then I remember that without our contributors we would have no journal, which brings me 

to make jokes. Like this model. 

International law jurists, scholars, and judges also carried the burden of profiling the principle of 

universal jurisdiction. Their academic efforts contributed to determining the nature and themes of this 

principle which constituted a threshold to its utilization in international legal practice. Despite the 

enormous debate on its nature, the research sheds light on its classification in recent scholarships. The 

need to present a modern view of the research topic implies this limitation.   

Despite the absence of an agreed-upon definition of universal jurisdiction in conventional and 

customary international law, the major definition that scholars produced was: “prescriptive jurisdiction 

over offences committed extraterritorially by non-nationals against non-nationals, where the offence 

constitutes no threat to the fundamental interests of the prescribing state and does not give rise to effects 
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within its territory” [33]. Becker et al [5] describe the principle of universal jurisdiction as “a legal 

principle allowing or requiring a state to bring criminal proceedings in respect of international crimes 

irrespective of the location of the crime and the nationality of the perpetrator or the victim”. 

Mukherjee [30] argues that domestic courts derive their authority to prosecute and try the 

perpetrators of international core crimes under the principle of universal jurisdiction from two groundings: 

treaties and customary international law. While the former did not include a clear interpretation of this 

norm, it presented the legal foundations to utilize domestic legal rules to prevent international impunity 

concerning severe crimes. Regarding customary international law, Mukherjee decides that international 

judgments and case laws contributed to the establishment of universal jurisdiction as an accepted principle 

of international law that Jurisdictions adopt to prosecute international core crimes. Furthermore, he hints 

that universal jurisdiction gains an evolving global jurisdictional consensus since it provides humanity 

with a tool to suppress international criminals, an urgent international community need [30]. 

Soler (2019, p.325-329) claims that utilizing universal jurisdiction to suppress core crimes manifests 

an erga omnes obligation in international criminal law. He reasons his conclusion with the fact that 

customary international law, which is the dominant source of international law, obliges the international 

community as a whole to prosecute these crimes. In addition, the need to provide victims of atrocities with 

immediate remedy implies adopting universal jurisdiction. As a consequence, they can reach justice for 

what they previously suffered, which constitutes a fundamental human right. Moreover, the inability to 

prosecute the perpetrators of core crimes threatens world peace and security because it destabilizes 

international peaceful cohabitation. It is a diplomatic justification at its core that endorses states to adopt 

and practice universal jurisdiction regarding international core crimes. He asserts that a genocide 

committed anywhere injures all states since it violates the fundamental human right to live in peace [40].  

Universal jurisdiction presents a significant progression of international criminal justice since it 

enables states and the concerned bodies to prosecute international criminals globally, regardless of their 

nationality [31]. Thus, universal jurisdiction restricts their impunity which enhances international criminal 

justice. It constitutes a right of the international community to intervene wherever atrocities are committed 

to prosecute the perpetrators. Mung’omba mentions that universal jurisdiction does not require a direct 

link between the prosecuting judicial body and the crime. Universal jurisdiction, in his view, “stands out” 
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of the basic jurisdictional norms, which suits its mission in enforcing international criminal justice.3 It is 

based on the need to enforce justice and deterrents regarding severe human rights violations.4 Thus, 

universal jurisdiction is crystalized in international law as a unique set of atrocities prosecution 

proceedings. This fact grants this principle a universal theme as Prince indicates that it maintains world 

peace and security by prosecuting the perpetrators of international core crimes. Therefore, he argues that 

practising universal jurisdiction against international core crimes manifests a jus cogens of a binding force. 

It is an international interest to suppress heinous crimes. This opinion aligns with the International Law 

Commission's (ILC) confirmation that the protection of fundamental human rights and the prohibition of 

severe crimes, such as war crimes, aggression, slavery, etc., are peremptory rules whose violations trigger 

an international obligation to intervene.5 

Deriving from this logic, Mischa argues that the jus cogens theme of the prosecution of international 

core crimes elevates the principle of universal jurisdiction to the status of an erga omnes obligation [20]. 

He cited the words of the Frech judiciary as she claims that the latter adopted this doctrine as it decided in 

Barbie’s judgment6 that violating jus cogens prohibiting gross human rights violations falls under the 

international criminal order that overwhelms national legal boundaries.7 Therefore, imposing universal 

jurisdiction against grave crimes manifests an international obligation upon the international community. 

The internationalization of their prohibition justifies the prominent status of utilizing universal jurisdiction 

against those crimes because suppressing them is a human need. 

On the contrary, Wui Ling (2022, P.2) figures out that ASEAN states8 profile universal jurisdiction 

as a general principle of international law. It has no binding force but could be functioned to bridge gaps 

in international legal practice. The possibility of politicizing its application by powerful states threatens 

the genuine legal concept of the rule of law. Thus, ASEAN states tend to adopt a cautious approach 

concerning the principle of universal jurisdiction. Contributing to settling this conflict, it can be 

determined that universal jurisdiction is best profiled as an erga omnes obligation with a jus cogens 

 
3 He, however, decides that the perpetrator should be present in persona before the court under the Princeton Principles, ibid 

96. 
4 Ibid 100. 
5 UN Res A/74/10, 147, the ILC defines them as “A peremptory norm of general international law (jus cogens) is a norm 

accepted and recognized by the international community of States as a whole as a norm from which no derogation is permitted 

and which can be modified only by a subsequent norm of general international law (jus cogens) having the same character” see 

148. 
6  Fédération Nationale de Déportés et Internés Résistants et Patriotes v Barbie (1985) 78 ILR 124. 
7 Ibid 130. 
8 Brunei, Cambodia, Indonesia, the Lao People’s Democratic Republic, Malaysia, Myanmar, the Philippines, Singapore, 

Thailand, and Vietnam. 
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feature. This means that all members of the international community are obliged to prosecute and try the 

perpetrators of gross human rights violations, disregarding their nature, universally to maintain the 

effective implementation of the peremptory rules of international law. The ongoing utilization of universal 

jurisdiction due to the escalation of armed conflicts globally, with all the atrocities they brought, evolved 

the core of this norm to be an erga omnes duty with a core of jus cogens. Since peremptory rules prevent 

gross violations of human rights and seek to achieve the main objective of international law, which is 

maintaining international peace and security, universal jurisdiction should be considered a prominent jus 

cogens because of its contribution to achieving justice, which is a must to secure peace. This nature makes 

it a duty of all jurisdictions to utilize their legal toolkits universally to suppress international human rights 

violations. 

Hartig (2023, p.344-347) distinguishes the principle of universal jurisdiction from other convergent 

prepositions of international law. She mentions that universal jurisdiction implies acting as an agent of the 

international community requiring no nexus between the acting jurisdiction and the criminal act 

committed. Thus, it does not function when a state prosecutes a foreigner within its territory for a crime 

committed abroad because it falls under the principle of representation. In this case, the acting jurisdiction 

does not operate on behalf of the international community but the state of the original jurisdiction solely. 

The universal theme is absent in this situation. In addition, she argues that universal jurisdiction differs 

from treaty-based jurisdiction because the latter limits its application by the terms of the treaty and 

domestic ratification procedures. Thus, universal jurisdiction is an independent principle in international 

law that should be mentioned explicitly when utilized in international legal practice. Accordingly, he 

decided that states can exercise universal jurisdiction based on international precedents occurred by 

international tribunals since the Nuremberg trials, which constituted a landmark that crystallized the 

exercise of universal jurisdiction concerning international core crimes [21]. 

Universal jurisdiction proves to be an effective mechanism against international impunity. Heidi 

points out that this international norm permits domestic and international courts to prosecute and try the 

perpetrators of grave crimes without disrupting international relations or weakening the concept of 

international criminal justice [19]. Its humanitarian ends exceed its critiques because eradicating impunity 

is a justice priority. This mechanism facilitates conducting effective and impartial criminal proceedings 

concerning atrocities that grant victims access to justice. 
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Since the limited practical role of the International Criminal Court presents universal jurisdiction as 

a second-stage procedure, Segate (2022, p.247) suggests replacing it with a universal prosecution authority 

that investigates international crimes and prosecutes the perpetrators. Then, with the investigations’ 

closure, it refers the whole case to the competent domestic jurisdiction to try the perpetrators. He argues 

that this mechanism would enhance the sense of universal jurisdiction at domestic courts and would avoid 

the deliberate qualitative resizing of this international norm. Thus, its stability becomes enhanced.  

Dey (2021, p.67) emphasizes that universal jurisdiction effective implementation relies on the 

cooperation between the state of the proceedings and the state where the crimes are committed. He points 

out this obligatory requirement by claiming that the prosecuting judiciaries should have access to evidence 

within the territorial state to prosecute atrocities perpetrators effectively. This cooperation is fundamental 

to the effective application of universal jurisdiction to cure the deficiencies of domestic criminal justice 

systems regarding gross human rights violations. Thus, he suggests utilizing the positive cooperation 

mechanism, included in the Rome Statute of the ICC,9 to institutionalize a multi-dimensional application 

of cooperative legal toolkits among states [11]. It is a core component of the complementarity principle, 

integrated into the Prosecutorial Strategy of the Office of the Prosecutor (OTP).10 The Report mentions 

that this mechanism represents “a positive approach to complementarity, meaning that it encourages 

genuine national proceedings where possible; relies on national and international networks; and 

participates in a system of international cooperation”11 Consequently, a joint legal network is established 

that extends to inter-states judicial assistance that provides international jurisprudence with a 

manifestation of the effective complementarity as a sort of mutual legal cooperation.  

In conclusion, international law scholars investigated the principle of universal jurisdiction to 

determine its genuine characteristics. They sought to grasp its nature and classification as an international 

law principle so jurisdictions could utilize it effectively. Notwithstanding their non-agreement on its 

classification, they accord on the humanitarian ends of this principle that all states should seek to achieve. 

Universal jurisdiction is crucial for international criminal justice, which is a core block of the 

establishment of international peace and security. 

 
9 Rome Statute of the International Criminal Court (last amended 2010), 17 July 1998, ISBN No. 92-9227-227-6, part 8,  

https://www.refworld.org/docid/3ae6b3a84.html. 
10 Office of the Prosecutor, Report on Prosecutorial Strategy, September 2006, 4-5, 

 https://www.icc-cpi.int/nr/rdonlyres/d673dd8c-d427-4547bc69-

2d363e07274b/143708/prosecutorialstrategy20060914_english.pdf 
11 ibid 5. 

https://www.icc-cpi.int/nr/rdonlyres/d673dd8c-d427-4547bc69-2d363e07274b/143708/prosecutorialstrategy20060914_english.pdf
https://www.icc-cpi.int/nr/rdonlyres/d673dd8c-d427-4547bc69-2d363e07274b/143708/prosecutorialstrategy20060914_english.pdf
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3. EXPLAINING THE MULTI-DIMENSIONAL APPROACH 

As previously mentioned, the solution suggested by the study has three core pillars. They represent 

firm theories in international law that the research manages to make use of their legal firmness to integrate 

them into one establishment that justifies the application of universal jurisdiction. 

 

3.1. Utilising Universal Jurisdiction Under the Concept of Humanness   

By the end of World War Two in 1945, a major evolution occurred in the field of international law 

interpretation as chief judicial efforts tended to crystalize the concept of international justice. Nevertheless, 

the prevailing military thought about stabilizing Europe did not suffice to motivate judicial proceedings 

against the perpetrators of atrocities during the War. To solve the dilemma, jurisprudence shed light on 

the concept of humanity as a core of those proceedings. It should be noted that post-war trials, e.g., 

Nuremberg, were precedents to contextualize this concept within the term “inhumane acts” while 

regulating the Tribunal’s jurisdiction.12 Then, international jurisprudence’s interpretation of this concept 

evolved which qualifies it to establish other international law norms to serve justice. Thus, the research, 

in this section, reviews the reflection of this concept and its reflections on international justice to conclude 

whether a nexus to the principle of universal jurisdiction exists and to what extent it could be utilized to 

justify imposing universal jurisdiction against atrocities. 

What Does “Humanness” Reflect in the Context of International Justice? 

Being a core pillar of international judicial proceedings, academics exerted major efforts to illustrate 

the concept of humanness and determine its reflections in legal practice as a distinctive norm. The 

Nuremberg Charter’s adoption of the term “inhumane”13 led scholars to contribute with their interpretation 

of this concept to determine the legal theme of the concept of humanness.  

Initially, the concept of “humanity” occupies a significant place in International Criminal Law. It is 

the protected interest of the category “crimes against humanity” [2], which includes several atrocities that 

affect the whole international community. Humanity, in the context of those crimes, manifests a 

 
12 Agreement for the Prosecution and Punishment of the Major War Criminals of the European Axis, Annex, 59 Stat. 1544, 

adopted 8 August 1945, 82 U.N.T.S. 279 (entered into force 8 August 1945), Article 6(c). 
13 Ibid. 
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fundamental value in expressing the basic rights of human beings. According to Atadjanov’s explanation, 

jurisprudence should see humanity as humanness since both concepts reflect the same comprehensive 

meaning.  Hence, this research adopts the term "humanness" to express humanity to establish a nexus 

between it and the principle of universal jurisdiction. Atadjanov argued that the humanness concept 

consists of basic elements that point out the main protected interests. These elements are: 1. Freedom, 2. 

Dignity, 3. Civillied attitude, 4. Humaness, 5. Reason. Then, he claimed that humanness is “a human 

status, or condition, or quality of being human.” Thus, he concluded that these elements are the protected 

legal interests by criminalizing crimes against humanity or other inhumane acts. This interpretation of the 

humanness concept qualifies it to express a clear legal interest that laws should protect to defend the 

international community against atrocities. Furthermore, Atadjanov [1] claimed that eliminating the 

ambiguity of the humanness concept is crucial to determining its protected interest. He argued that 

reviewing the development of the Nuremberg Charter discussions revealed that this concept is not obscure. 

The discussions, formal and informal, concluded that the concept of humanity should be interpreted as a 

different of mankind – or the human race generally. This conclusion accorded with Lauterpacht's (2004, 

p.602) vision of humanity concept as human considerations that guarantee an adequate living for humans.  

In addition, Atadjanov [2] mentioned that jurisprudence profiled the concept of humanness as a 

quality of behaviour that aims at preserving the well-being of humans and their peaceful cohabitation. 

Both “humanness” and “humanity” in the legal context reflect that meaning. However, the concept of 

humanness presents an appropriate understanding of the humanity concept because the former includes a 

comprehensive illustration of the fundamental pillars of human well-being. This theme reflects the 

prominent contribution of humanness to international criminal law due to the fundamentality of its core 

elements to the criminalization objectives of this law. 

Despite the diversity of its understandings among nations, according to the cultural and civilizational 

background of each, the humanness concept still owns its fundamental humanitarian core [1]. It is a mutual 

heritage of human beings to be equal and worthy disregarding the variety of their status, culture, religion, 

etc. Thus, acts that deprive persons of their dignity or human well-being are an obvious infringement of 

the concept of humanness. This infringement is the threshold to activate justice toolkits to defend 
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humanness. Correspondingly, the International Law Commission (ILC), in 1991, linked humanness to 

fundamental human rights as it described crimes against humanity as acts that violate these rights.14  

Atadjanov [1] argued that the ILC’s description reflected its interpretation of the humanness concept 

as fundamental humanitarian global values. Thus, he elaborated that the German theory of 

Rechtsgutstheorie15 considers humanness a protected legal interest by the criminal law. Criminal law 

should prevent violations of the fundamental values that humanness reflects; it is a humanitarian need to 

preserve freedom, dignity, good quality behaviour, and reason for all human beings. This basic fact 

justifies the validity of humanness as a protected legal interest. Moreover, he concluded that humanness 

manifests the core of IHL because the latters’ purpose is maintaining basic human rights, expressed by 

humanness elements [2]. Thus, the perpetrators of international core crimes inflict harm to the humanness 

concept, which qualifies it to justify their prosecutions and other judicial proceedings taken by states to 

suppress them. 

The components of the humanness concept reflect its function. It could be concluded from the above 

that humanness reflects fundamental human rights. It is an erga omnes international obligation to protect 

these rights and prevent their violations under the Universal Declaration of Human Rights.16 Protecting 

these rights is essential to maintaining world peace and security because it enables the international 

community to evade and settle conflicts [15]. There is a direct correlation between protecting these rights 

and maintaining international peaceful cohabitation. Engeland (2022) determined that the Declaration 

universalised human rights; their fragmentation destabilizes international peaceful cohabitation because 

these rights are common for all human beings. Thus, the principle of universality applies to human rights. 

Accordingly, it extends to the concept of humanness. In this light, humanness is understood as a universal 

set of fundamental human standards that should be provided for every individual on Earth. Humanness, 

with this description, contributes to securing world peace by justifying legal proceedings to secure these 

fundamentals. It is a result of the continuous evolution of doctrine that highlighted that the distinctive 

feature of humanness is its ability to secure global peaceful cohabitation [8]. Therefore, it could be 

concluded that humanness and maintaining human rights are two sides of a single coin. 

 
14 International Law Commission (1991) Report of the International Law Commission on the work of its forty-third session, 29 

April–19 July 1991, Vol. II, Suppl. 10. UN GAOR 46th session, A/46/10, 103. 
15 The theory of protected legal interests, see Roland Hefendehl, Andrew Von Hirsch, and Wolfgang Wohlers, Die 

Rechtsgutstheorie: Legitimationsbasis Des Strafrechts Oder Dogmatisches Glasperlenspiel?, Nomos Verlagsgesellschaft Mbh 

& Co (2003), ISBN 978-3832901578. 
16 The Universal Declaration of Human Rights adopted by the UNGA Res 217A on 10 December 1948, art 2. 
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According to this interpretation of humanness, it becomes obvious that international justice’s 

objective is to support humanness. Amnesty International clarified that international justice contributes to 

establishing accountability for gross human rights violations and ensuring the victims’ access to justice.17 

Remedy and access to justice are fundamental human rights that the international community must 

mobilise its judicial mechanisms to defend [10]. The UDHR assured this right as a humanitarian guarantee 

to achieve the Charter's purposes.18 Furthermore, the justice concept is universalized because of its 

cosmopolitan unified standards, which aim at preventing the perpetrators of core crimes from evasion of 

justice [13]. By holding the accountability of those perpetrators, international justice defends human rights 

via judicial mechanisms of prosecutions and trials.19 Ending impunity grants humanness a shield against 

gross violations. Besides, the redress it provides to atrocities victims secures international peaceful 

cohabitation. The contemporary international justice system grants victims’ remedy a particular 

prominence by ensuring the preservation of their dignity and safety, among other humanitarian 

considerations, during the judicial proceedings.20 Wheeler indicated that this prioritization enhances the 

victims’ humanness since the Statute granted them codified legal protection against threats that might 

hinder their efforts for justice [42]. Thus, universality makes justice a solid pillar of the humanness concept 

because of its contribution to maintaining humanitarian considerations of peaceful cohabitation.  

To conclude, the research reveals that the concept of humanness is a symposium of humanity that 

refers to the fundamental human standards and rights that maintain human well-being. It is a valid legal 

interest that the international community is committed to defending to secure world peace. For this 

purpose, the international community utilises its legal and judicial mechanisms required to achieve justice 

concerning severe human rights violations. This manifestation of international justice discloses its nexus 

to the humanness concept; the former is a part and parcel of the latter. Therefore, jurisdictions can utilize 

humanness to justify their proceedings against those violations, which constitute a major part of achieving 

the international justice process. 

 
17 Amnesty International, International Justice,  https://www.amnesty.org/en/what-we-do/international-justice/  
18 The UN Charter, art 11. 
19 Nikita Lourenco Calling, The Power of Justice: How International Criminal Justice Upholds Human Rights (Raoul 

Wallenberg Institute: The Human Righter on 14 July 2023), https://rwi.lu.se/blog/the-power-of-justice-how-international-

criminal-justice-upholds-human-rights/  
20 The Rome Statute Arts 54(2) and 68(1). 

https://www.amnesty.org/en/what-we-do/international-justice/
https://rwi.lu.se/blog/the-power-of-justice-how-international-criminal-justice-upholds-human-rights/
https://rwi.lu.se/blog/the-power-of-justice-how-international-criminal-justice-upholds-human-rights/
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Universal Jurisdiction’s Nexus to Humanness 

The universal nature of humanness implies that legal toolkits should be universalized to maintain 

this concept. It is a critical protected legal interest that ensures the integrity of global peaceful cohabitation. 

Limiting domestic judicial mechanisms to state boundaries frustrates this protection since national 

jurisdictions lose the ability to prosecute and try the perpetrators of gross crimes extra-territorially. The 

absence of universality enables those perpetrators to evade justice if the territorial state is unable to 

prosecute them, or unwilling to do so. As explained in Chapter 4, this situation creates a legal vacuum in 

the international practice that endangers the concept of justice and its global trustworthiness. 

It is acknowledged that the impacts of international core crimes are not limited to their direct victims 

or custodial territory [1]. They inflict damage on the international community as a whole because of their 

severity. Consequently, the concept of humanness is universally destabilized because the gross violations 

of human rights frustrate world peace and security by depriving human beings of the minimum quality 

required to maintain their humanity. It is a favoured interest in international law doctrine which qualifies 

the prosecution of severe international crimes to be an international obligation [40].  

Furthermore, the destabilizers of humanness are inhumane acts that violate fundamental human 

rights; their impacts are global, regardless of their location or the victims’ identities [29]. As Rosemary 

claimed, humanness is the direct victim of these atrocities. Thus, the universal theme of these violations 

requires a transnational legal toolkit to confront them. Universal jurisdiction is an effective principle 

against international crimes since its universal theme permits its utilization globally, disregarding the 

diversity of national legal regimes and cultural backgrounds. Then, it shares this universal theme with the 

concept of humanness, which qualifies the latter to justify imposing universal jurisdiction. 

The principle of universal jurisdiction enhances the concept of international justice due to its 

contribution to eradicating the impunity of serious criminals [29]. Since international justice is a core 

component of humanness, it links it to universal jurisdiction; this principle promotes international justice. 

Thus, universal jurisdiction promotes the stability of the humanness concept by protecting its core 

component: international justice. Differently put, defending humanness is the chief objective of universal 

jurisdiction; jurisdictions should utilize its legal rules to suppress international gross human rights 

violations. Because the integrity of humanness depends entirely on maintaining human rights, it can justify 

extra-territorial judicial proceedings against their violations. Defending humanity is a universal mutual 
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interest according to the Preamble of the MLA (2022) Convention. Therefore, universal jurisdiction is an 

appropriate legal framework to protect humanness against atrocities. 

To sum up, being an adequate quality of humanity considerations, humanness is a suitable 

justification for the principle of universal jurisdiction. The humanitarian ends of this principle combine its 

utilisation with the core element of humanness, which is international justice. The latter is crucial to 

establishing a stable and secure world. Hence, domestic courts can justify the extra-territorial application 

of national legal toolkits by the international duty to protect humanness. They can include this justification 

within their proceedings and rulings as it manifests a prioritized humanitarian requirement. This is a crucial 

function of the humanness concept in international legal practice because it proves its functionality and 

protects it against normative deadlock.  

3.2. Establishing Universal Jurisdiction on the Responsibility to Protect (R2P) 

International law includes obligations on states to protect humanity against atrocities. These 

obligations are binding according to their legal roots. The International Covenant on Civil and Political 

Rights (ICCPR) and the International Covenant on Economic, Social, and Cultural Rights (ICSECR) 

mention fundamental human rights as the subject of protection. Beforehand, the 1948 Genocide 

Convention obliged states to prevent genocide crimes.21 Moreover, the UN Charter adopts these duties to 

defend humanity by securing international peace. Indeed, the evolution of the UN doctrine tended to adopt 

this theory to prevent severe violations of human rights.22 The 2005 World Summit concluded that a global 

theory of the international community’s responsibility should be employed to achieve the UN's aims of 

maintaining world peace and security.  These legal instruments include the threshold to trigger the 

obligations of the states to prevent core crimes. The binding force of these obligations reflects their 

enforceability and the universal determination to protect humanity. Thus, the concept of responsibility to 

protect is rooted in international law.  

The R2P has evolved to be an international legal norm that aims to prevent inhumane atrocities. It 

was mentioned in the UN Security Council resolutions to justify military intervention in the atrocities’ 

territorial states.23 This attitude shifts the R2P from an innovative idea to an acknowledged legal principle 

in international law. Then, it introduces a systematic legal foundation to act against serious crimes and to 

 
21 The 1948 Convention on the Prevention and Punishment of the Crime of Genocide, Arts 3,6 and 8.   
22 The UN General Assembly, ‘Resolution Adopted by the General Assembly: 60/1’ (UN, 2005), para. 139 and the Resolution 

A/75/277 (UN 2021), para. 6.  
23 Resolutions 1674 (2006), 63/308 (2009)68 and 1894 (2009). 
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prosecute their perpetrators. The severity of international core crimes implies the accountability of the 

international community to act, regardless of sovereignty considerations under the R2P theory.24  

Royer (2021, p.86) claims that states' political will and the traditional understanding of their 

sovereignty hinder the international community’s efforts against core crimes. So, he emphasizes that states 

should integrate the R2P into the interpretation of their national interests regarding the concept of 

humanity protection. He argues that the R2P does not manifest a valuable reference for state politics that 

it might oppose its application. This fact implies reconceptualising the international community's 

endeavours to combat evil in a political framework. Yet, while the R2P represents a moral norm, 

jurisprudence should review it as a preventive procedure to protect humanity. This integration supports 

the R2P in international politics as it eliminates extremist patriotic odds that oppose foreign intervention. 

Royer’s reframing of the R2P underlines the severity of core crimes that require a cosmopolitan reaction 

to suppress.  

External intervention, under the R2P, could utilize foreign jurisdictional tools to prosecute the 

perpetrators of core crimes. This responsibility consists of both state and international community duties 

to prevent severe atrocities that violate fundamental human rights [35]. Therefore, the R2P aims are 

guaranteed by this intervention as its humanitarian aspects overwhelm sovereignty claims. This duty of 

the international stipulates the non-fulfilment of the territorial state of its responsibility to protect 

fundamental human rights, intentionally or accidentally. Moreover, the perpetrators of core crimes must 

not exploit state sovereignty as a shield to avoid prosecution [40]. Moreover, international law permits 

humanitarian intervention to prevent human rights violations even by use of force, though its rare cases 

[3]. Thus, judicial intervention is an appropriate solution to defend these rights. These rights are rooted in 

international law that grants them continuous protection. 

Humanitarian ends of the R2P justify the utilization of its tools even for non-party states, particularly 

under the approval of the R2P in the UNSC resolutions. Nevertheless, the R2P, to be effective, should 

instrumentalize diplomatic and humanitarian mechanisms [4]. This approach includes employing legal 

toolkits from foreign jurisdictions. For instance, the ICC imposed its jurisdiction in Kenya and issued a 

request to the government to establish an ad hoc court for post-election violence. The ICC's legal efforts, 

in this case, represented the R2P theory as it tended to protect the local population against violence. 

Bellamy concludes that both the R2P and the ICC system are integrated humanitarian establishments to 

 
24 Ibid 77. 
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confront international core crimes. Despite the sceptics, the implementation of non-military measures 

under the R2P introduces them as alternatives to military operations [18]. They are intermediate stages 

before waging wars. Thus, their prominence in the R2P theory is unneglectable, which endorses judicial 

intervention measures to prevent international crimes. 

Notwithstanding the ICC and the R2P's mutual role in preventing heinous crimes, utilizing the 

court’s universal toolkits should be subordinate to the Statute's aims [23]. This restriction guarantees the 

effectiveness and trueness of the ICC measures regarding core crimes since it creates judicial surveillance 

of ICC practices. This mechanism, consequently, enhances the trustworthiness of the ICC's contribution 

to international justice. As Ercan elaborates, the R2P toolkit defends international justice and security 

because it endorses international intervention to guarantee global compliance with international law [16].  

The R2P as a Basis of Universal Jurisdiction 

Jurisprudence points out the prominence of the R2P theory in international law because of its 

contribution to defending humanity against atrocities. The R2P, as Royer introduces, is a humanitarian 

tool to prevent evil since it justifies legal intervention to haunt the perpetrators of core crimes universally 

since it prioritises the protection of humanity rather than politics. Furthermore, the flexible theme of the 

R2P harmonizes its application with the humanitarian ends of atrocities prevention. As a consequence, 

states’ political will cannot oppose the application of legal principles that are based on the R2P. Instead, 

the R2P combines states' political interests and humanity's morals in a shield against evil deeds [37]. This 

moral portrayal of the R2P proves its validity in utilising other international law principles against 

atrocities. It frees the international community from political restrictions and requirements to intervene to 

protect human rights [32]. The latter is a need that the R2P prioritizes which enhances its impartial 

practice. 

Furthermore, judicial intervention under the R2P principle has an ethical justification in the UN 

Charter because it limits the State Members' opportunities to resort to the use of force to suppress mass 

atrocities [27], whether the intervener is the international community or a state on behalf of it. This end 

accords with the Charter’s restrictive conditions to permit the use of force by State Members.25 In addition, 

the R2P’s contribution to defending fundamental human rights enhances its ethical aspect since its 

application is limited to suppressing gross human rights violations. Therefore, this ethical consideration, 

besides the natural legal logic, justifies universal judicial intervention to protect human rights.  

 
25 The UN Charter, art 2(4). 
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As the judicial international practice discloses, the collective obligation on states prompts them to 

adopt universal toolkits to eradicate the impunity of serious criminals to secure world peace. The Nature 

of universal jurisdiction is compatible with this purpose; prosecuting core crimes internationally limits 

their occurrence and enhances justice by restricting impunity. And since the R2P justifies transcending 

sovereignty considerations to suppress atrocities by military intervention, it justifies extra-territorial 

judicial intervention, i.e., imposing universal jurisdiction. The humanitarian ends of universal jurisdictions 

and the international erga omnes obligation to suppress atrocities concord with the purposes of the R2P 

principle. Thus, the state’s jurisdiction is responsible for prosecuting the perpetrators of international core 

crimes universally under the R2P principle in customary international law. This judicial intervention can 

utilize the approach of inter-state mutual legal assistance, organized by bilateral or multilateral 

agreements, or the horizontal complementarity principle. Indeed, the conscience of humanity prefers 

judicial intervention rather than military intervention because the former does not inflict losses of souls or 

properties. Judicial mechanisms accord with the humanitarian needs of peaceful cohabitation. 

Furthermore, they enhance global trustworthiness in international criminal justice by eradicating 

international impunity. 

To sum up, scholarships and jurisprudence justify the R2P by the need to maintain peace and 

security. It introduces a legal norm that justifies jurisdictional intervention concerning serious human 

rights violations. Thus, it is an appropriate justification to employ foreign legal rules, particularly universal 

jurisdiction, within the state of crime location. Hence, it overcomes sovereignty claims that might hinder 

defending human security and encourages the international community to fulfil its obligations to protect 

humanity. Furthermore, the evolution of the R2P theory in international law, along with its several 

adoptions in politics, grants it a universal protective theme against atrocities. It is an effective foundation 

to intervene to prosecute core crimes, disregarding their territory or the perpetrators' nationality. These 

features qualify the R2P to impose universal jurisdiction in the context of atrocities and global prosecution 

and eradicate the impunity of their perpetrators.  Therefore, the R2P principle is the required justification 

for universal jurisdiction regarding the prosecution of international core crimes. Since the latter is an 

international threat to world peace and security, the international community must act to eradicate its 

dangers via universal jurisdiction mechanisms. This intervention complies with international law because 

it safeguards human rights, which is its favoured interest. 
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3.3. The Independence of National Courts Controversy 

Amongst fundamental human rights guarantees, the independence of judges provides individuals 

with critical constitutional protection. It is essential to establishing good governance of a state; judges, in 

their duties, should be freed of any sort of influential factors to enhance the impartiality and fairness of 

their judgments. Thus, states tend to prevent domestic or foreign influence from interfering with national 

judgments. This guarantee is active concerning prosecuting crimes by domestic courts. 

Nevertheless, when the territorial jurisdiction does not initiate legal proceedings against atrocities, 

foreign jurisdictions may act under the principle of universal jurisdiction. This intervention would provoke 

national opposition because it violates the independence of the national courts. Consequently, national 

opposition might frustrate crucial efforts to suppress atrocities. This manifests an anti-humanness 

consequence. Therefore, achieving the research objective requires eliminating this contradiction by 

striking the balance between the principle of universal jurisdiction and the independence of national 

jurisdiction.  

The Concept of the National Judiciary’s Independence  

The independence of the national courts and judges is not solely crucial to maintaining the integrity 

of the citizenry’s fundamental human rights, but it manifests a major sense of state sovereignty. For the 

former, the constitutional umbrella of this independence is the minimum requirement to protect human 

rights [39]; it should be included within legislation and minor regulations. And for the latter, the 

politicians’ statements indicate their eagerness to defend this constitutional principle.26 It is an aspect of 

competition among national politicians. It is the demarcation between the state’s political organs and 

national courts that defends the judicial process against political pressure [26]. According to the European 

Court of Justice (ECJ), this protection extends to all officials who undertake a judicial service, regardless 

of their formal titles.27 Through this broadening interpretation, the ECJ sought to enhance the impartiality 

of the judicial process disregarding the conducting organization. Independence is a prerequisite for courts 

to accomplish their judicial objectives. In the same context, the Commissioner of Human Rights of the 

EU wrote “The independence of judges should be regarded as a guarantee of freedom, respect for human 

 
26 Mosutafa Elmenshawy, El-Sisi Stresses State Obligation to Maintain the Independence of the Judiciary as a Firm Approach, 

(Elmasry Elyoum on 1 October 2023), https://www.shorouknews.com/news/view.aspx?cdate=01102023&id=5d2d4070-aac3-

4a51-87d5-0a95ff0ae281   
27 ECJ, Syfait and Others, case C-53/03 EU:C:2005:333, judgment on 31 May 2005, para 31. In this case, the Court considered 

members of the competition authority in Greece judges who should be protected against the pressure of the executive 

authorities.  

https://www.shorouknews.com/news/view.aspx?cdate=01102023&id=5d2d4070-aac3-4a51-87d5-0a95ff0ae281
https://www.shorouknews.com/news/view.aspx?cdate=01102023&id=5d2d4070-aac3-4a51-87d5-0a95ff0ae281
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rights and impartial application of the law. Judges’ impartiality and independence are essential to 

guarantee the equality of parties before the courts.”28 

Walid and Oussama indicated that the independence of the national judiciary reflects the principle 

of separation of powers in positivist doctrine  [14]. It constitutes an institutional guarantee for the judicial 

authority as a whole, not for individual judges. It is a core requirement of the rule of law. They argued that 

the independence of the judiciary implies the protection of judges against interventions of other state 

authorities concerning the entire judicial proceedings [14]. The strength of this independence enhances 

the effectiveness of the judicial proceedings in achieving justice and vice versa [39]. There is a direct 

correlation between judicial independence and the rule of law. Moreover, Zeller affirmed that judicial 

independence is a core requirement of the rule of law concept [45]. In her paper, she introduced a European 

criterion of judicial independence set by jurisprudence and contributions of the Council of Europe. She 

concluded that the judges’ awareness of their duties concerning the rule of law qualifies them to maintain 

their independence [45]. In addition, the judges’ strong professional skills, which appear within their 

judgements, contribute to enhancing the public confidence in the judiciary. These judgments are the 

public’s direct contact with judges, so they point out how those judges are skilful and hold adequate legal 

knowledge.  

The solid nexus between the judges’ independence and the citizenry’s personal freedom is tight. 

Gutmann and Berggren argued that judicial independence is an indicator of the national standard of 

personal freedom [6]. Thus, it creates a shield against political encroachments. Furthermore, judicial 

independence enhances the judges’ contribution to establishing political accountability, bridging the 

vacuum that the absence of electoral accountability creates. This role manifests an inherent contribution 

of the judiciary in securing the citizenry’s fundamental rights and freedom which, in turn, promotes the 

political stability within society. 

The judicial independence in a state reflects the impartiality of its judges. McIntyre claimed that the 

national judgments’ evasion of non-legal influences manifests the impartiality of the judiciary [28]. It 

presents a judicial liberty that prevents other state authorities’ incursions into the judicial process. Judges 

should not submit their rulings to outside pressure to enhance their fairness. Moreover, he portrays the 

independent judiciary as an instrument to isolate judges of non-legal influences which, in turn, promotes 

 
28 Commissioner of Human Rights of the EU, The Independence of Judges and The Judiciary under Threat, (Human Rights 

Comment on 3 September 2019), https://www.coe.int/en/web/commissioner/-/the-independence-of-judges-and-the-judiciary-

under-threat  

https://www.coe.int/en/web/commissioner/-/the-independence-of-judges-and-the-judiciary-under-threat
https://www.coe.int/en/web/commissioner/-/the-independence-of-judges-and-the-judiciary-under-threat
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the impartiality of their judgments. It is a prerequisite of the rule of law within states. This opinion accords 

with Díez-Picazo’s (2021, p.1-2) indication in the “Encyclopedia of Contemporary Constitutionalism”. 

He argued that judicial independence has four pillars:1. liberty of instructions, 2. non-removablilty of the 

judges, 3. immunity, 4. prohibitions. He added that the value of the independence of the judiciary is 

justified by two considerations. The first is the requirement to satisfy the principle of separation of powers. 

The second consideration relies on the partial satisfaction of the litigation parties about the judgment 

because neither would gain a full victory in the litigation. Thus, the social acceptability of this status 

stipulates the impartiality of the judicial proceedings leading to it. Impartiality is the core of the judicial 

independence. In his conclusion, he mentioned the affirmation of judicial independence included in the 

Charter of Fundamental Rights of the European Union to provide individuals with effective judicial 

protection.29 Furthermore, the Court of Justice of the European Union (CJEU) indicated that the 

impartiality of the judges manifests their obligation to give judgments on each case without showing any 

indication of bias.30 Dijk argued that this judgment points out the relevance between independence and 

impartiality. Nevertheless, he claimed that independence does not suffice solely as an indicator of the 

judges’ impartiality since determining the latter by the litigators is less questionable than determining the 

former.31 The difference in the sentiment analysis of both concepts disqualifies independence from 

impartiality.   

In conclusion, the independence of the national courts is a solid guarantee of human rights as it 

provides them with impartial and effective judicial protection. Jurisprudence concluded that infringing 

this independence destabilizes fundamental human rights since it deprives citizens of their judicial 

protection. Judicial independence is a chief guarantee of human rights and freedoms. Therefore, it is a 

national duty to preserve this independence and defend it against breaches, regardless of their source, 

because of their threats to national political and legal stability. 

Allegations of Universal Jurisdiction Breaches of the National Judiciary’s Independence  

According to the previous preview, the independence of the national judiciary is a major aspect of 

state sovereignty. It is a legal notion with a political reflection; the independence of the judges is the key 

defence of society's stability. Thus, infringing this norm constitutes a direct threat to the legal and political 

 
29 European Union, Charter of the Fundamental Rights of the European Union, Official Journal of the European Union C83 

53:401, 2010, art 47. 
30 CJEU, Combined Cases C-585/18, C-624/18 and C-625/18, ECLI:EU: C:2019:982, Judgment of 19 November 2019, para 

128.  
31 Ibid.  
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regime of the state as a whole. In this section, the study will not address the inner infringements of judicial 

independence. Nevertheless, it concentrates on the infringements caused by foreign judicial proceedings 

that might be portrayed as interventions. In particular, it analyzes the judicial proceedings that foreign 

judicial bodies intake within the territory of another state under the principle of universal jurisdiction. 

Initially, it is glaring that universal jurisdiction could be exploited as a weapon under a political 

agenda [24]; a universal legal principle without a disciplined consensual formulation would create a 

foreign tyrannical judge prosecuting a national tyrannical politician or an international non-political 

serious criminal. Intruding state sovereignty in that way manifests a crucial deficiency of universal 

jurisdiction because it violates the independence of the national judiciary of the territorial state, which is 

a chief representation of its sovereignty. Since foreign judicial proceedings overshadow the national 

proceedings, they would be viewed as unwanted interventions within national affairs. This portrait 

frustrates the international efforts to prosecute core crimes as it includes two contradicted attitudes: 

national sovereign judicial proceedings and foreign proceedings. These proceedings were considered by 

the African Union (AU) a Western attempt to subjugate national judiciaries which endangers international 

security.32 The AU condemned the political motivations of non-African judges who initiated prosecutions 

against African officials. The negative political consequences of these proceedings jeopardize the stability 

of the world legal order. Through this statement, the AU sought to maintain the independence of the 

Member States' judiciaries. It reflects a direct collision between African and European jurisdictions 

concerning the principle of universal jurisdiction and its impacts on the independence of national 

judiciaries. The tensions that this collision creates deteriorate the international relations among states, 

destabilising world peace and security [9]. Therefore, the AU issued a statement that called the Member 

States to engage the debates at the UN General Assembly regarding the principle of universal jurisdiction 

and express their concerns about its abuse by Western states.33  It is a chief concern regarding the 

application of universal jurisdiction. Accordingly, the AU argued that the ICC’s warrant against Omar El-

Beshir, the former Sudanese President, is null and void because it violated the principle of 

complementarity which makes the ICC’s jurisdiction subsidiary to the Sudanese jurisdiction.34 Hence, 

foreign jurisdictions should not initiate judicial proceedings against atrocities until domestic courts start 

 
32 African Union Doc PSC.PR/COMM.(DXIX) Communiqué, Peace and Security Council 519th, 26 June 2015, para 6, 

https://papsrepository.africa-union.org/bitstream/handle/123456789/828/519.comm_en.pdf?sequence=1&isAllowed=y  
33 The African Union Decision on the implementation of the Decisions on the International Criminal Court (ICC) 

Assembly/AU/Dec.419(XIX), 1. 
34 Avocats Sans Frontières, African and the International Criminal Court: Mending France, July 2012, 12,  

https://www.asf.be/wp-content/uploads/2012/08/ASF_UG_Africa-and-the-ICC.pdf  

https://www.asf.be/wp-content/uploads/2012/08/ASF_UG_Africa-and-the-ICC.pdf
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their investigations. According to the AU’s interpretation, the principle of complementarity serves as a 

shield to protect the independence of domestic courts; judicial proceedings transcending this principle, 

even under universal jurisdiction, violate the national judiciary independence. In addition, African 

delegations adopted this interpretation at the Sixth Committee (Legal) to express their concern that 

universal jurisdiction might turn into a political weapon of superpowers and defend the independence of 

their national judiciaries. The representative of Zimbabwe required the consent of the national jurisdiction 

before applying universal jurisdiction according to the principle of complementarity, otherwise, its 

application would be selective and prejudiced.35 Besides, Rwanda insisted that the application of universal 

jurisdiction should be appropriate to domestic judicial peculiarities.36 This is the sole method to generate 

a domestically admitted portrait of universal jurisdiction since neglecting the peculiarities of the national 

judicial regime violates its independence. The independence of the national jurisdiction was a key focus 

defended by African and Arab states at the UN regarding the application of universal jurisdiction. The 

utter result of this interpretation is jeopardizing universal judicial endeavours to prosecute the perpetrators 

of core crimes, in particular officials of high ranks, which enhances international impunity.  

Moreover, the pressure that the utilization of universal jurisdiction might inflict distorts the 

impartiality of the national judge. Foreign judicial interventions would influence the domestic judicial 

function due to the different approaches they use regarding a single incident. Joe insisted that judges 

should be liberated from internal and external pressure (McIntyre, 2019, p.171). The political, or 

sentimental, motivation for universal jurisdiction may influence the judicial method and affect the decision 

the judge reaches (McIntyre, 2019, p.173). Disregarding the severity of the atrocity, the proper judicial 

method should be based on persuasion and legal logic. Otherwise, the principle of judicial independence 

becomes in vain and a dead letter. This consequence opposes the efficiency that the judicial function 

requires. 

To sum up, domestic concerns that universal jurisdiction might violate the independence of the 

national courts hinder the functionality of this international principle. Jurisdictions would oppose and 

deliberately frustrate the judicial proceedings initiated by foreign courts or prosecutors against atrocities 

committed within national territory. In the shadow of this confrontation, the no man’s land expands and 

 
35 The UNGA Sixth Committee (Legal), Concluding Debate on Universal Jurisdiction Principle, Sixth Committee Speakers 

Wrestle with Challenging Balance between State Sovereignty, Fighting Impunity (SEVENTY-SIXTH SESSION, 15TH 

MEETING (AM)), GA/L/3642, para 5, https://press.un.org/en/2021/gal3642.doc.htm  
36 Ibid para 2. 

https://press.un.org/en/2021/gal3642.doc.htm


IJLCW 3.1 (2024)           Abdelkarim, Y.A.   

  

 

             https://doi.org/10.54934/ijlcw.v3i1.87 
  42  

  

international impunity strengthens, which has dire consequences on the concept of justice. Thus, it is an 

erga omnes obligation to settle the legal dispute between universal jurisdiction and the national courts' 

independence to maintain the balance between these principles and achieve the humanitarian objectives 

of both.   

Conciliation Mechanisms 

Since the previous dilemma cannot be left unsettled, international jurisprudence exerted chief efforts 

to maintain the balance between universal jurisdiction and national judicial independence. Both concepts 

aim to maintain the integrity of the justice system, domestic and international. Thus, neither should 

overwhelm the other to guarantee their effectiveness in legal practice. The maintenance of this balance is 

crucial to enhancing the useful utilization of universal jurisdiction against core crimes while defending the 

independence of the national judiciary. As Ezeh claimed, the continuity of universal jurisdiction 

applicability depends on harmonizing its interpretation with domestic norms [17]. Thus, the conciliation 

between the two concepts is indispensable; it is a prerequisite for the correct implementation of universal 

jurisdiction. Accordingly, the research hereinafter introduces legal concepts that are appropriate to serve 

as mechanisms of the settlement. 

The first mechanism is a domestic approach lies in the incorporation of universal jurisdiction into 

national legislation. This method guarantees avoiding the contradiction between domestic judicial bodies' 

competence and foreign judicial proceedings. When national laws admit foreign judicial intervention 

under universal jurisdiction, there will be no vacancy for the contradiction possibilities; universal 

jurisdiction derives its authority from domestic legislation. Hence, the discussions at the Sixth Committee 

concluded the inevitability of integrating universal jurisdiction into national laws to enhance the 

effectiveness of this principle. According to Grigaite˙ and Vaisˇviliene (2015, p.187), multilateral treaties 

would affirm this incorporation and organize it among member states. Moreover, states are obliged to 

incorporate universal jurisdiction within domestic rules to enable its effective application [34]. Indeed, the 

cohesion provided by this incorporation prevents any violations of the independence of the national 

judiciary under the principle of universal jurisdiction.  

The burden of the second mechanism is carried by the Sixth Committee. It is manifested in its 

endeavour to reach a global consensus regarding the scope and application of universal jurisdiction. The 

Sixth Committee invited the Member States to share their views on universal jurisdiction at the meetings 



IJLCW 3.1 (2024)           Abdelkarim, Y.A.   

  

 

             https://doi.org/10.54934/ijlcw.v3i1.87 
  43  

  

of this working group,37 which held two meetings discussing the scope and application of the principle of 

universal jurisdiction and reached a draft resolution. The General Assembly, in this draft, noted the 

absence of a universal consensus concerning the scope and application of the principle of universal 

jurisdiction.38 The draft, also, claimed that the ongoing discussions would be the threshold of this 

consensus that would enhance the impartiality of the application of this principle.39 Therefore, the 

Committee initiated a series of legal discussions where states expressed their attitudes and opinions about 

the application of universal jurisdiction. The discussions reflected a notable gap concerning the 

understanding of this norm that jeopardised its effective employment against impunity. While the 

discussions continued, the Committee did not reach a firm conclusion regarding universal jurisdiction. 

This fact paved the way for relying on multilateral conventions that adopt universal jurisdiction and 

organize its utilization by the parties. Consequently, unifying these understandings and requirements 

enables world jurisdictions to operate universally against core crimes without violating the independence 

of the territorial state jurisdiction. 

The third mechanism is mutual legal assistance. It has become the chief theme of universal 

jurisdiction application in international legal practice. According to the European Commission, mutual 

legal assistance is a “form of cooperation between different countries to collect and exchange information. 

Authorities from one country may also ask for and provide evidence located in one country to assist in 

criminal investigations or proceedings in another.”40 Due to the current challenges of applying universal 

jurisdiction jurisdictions managed to sign multilateral agreements organizing the inter-state judicial 

interference under the concept of mutual legal assistance. This mechanism innovated solutions to 

overcome logistical and procedural obstacles of universal jurisdiction. In addition, it grants universal 

jurisdiction a conventional feature. Thus, the independence of state parties’ judiciaries will not be violated 

if another state party initiates judicial proceedings under the agreement of mutual legal assistance and vice 

versa. Indeed, the state’s fulfilment of a conventional obligation does not inflict the independence of the 

national judiciary, but it solidifies the national commitment to conventional obligations. This enhances 

the trustworthiness of the national judiciary, which is an integral part of its independence.  

 
37 The UN General Assembly Report of the Sixth Committee on the Scope and Application of the Principle of Universal 

Jurisdiction A/72/464 on 10 November 2017, para 5. 
38 The General Assembly Draft Resolution A/C.6/72/L.23 on 7 November 2017, para 4. 
39 Ibid. 
40 European Commission, Mutual legal assistance and extradition, https://commission.europa.eu/law/cross-border-

cases/judicial-cooperation/types-judicial-cooperation/mutual-legal-assistance-and-extradition_en  

https://commission.europa.eu/law/cross-border-cases/judicial-cooperation/types-judicial-cooperation/mutual-legal-assistance-and-extradition_en
https://commission.europa.eu/law/cross-border-cases/judicial-cooperation/types-judicial-cooperation/mutual-legal-assistance-and-extradition_en
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Notably, the Hague Convention on Mutual Legal Assistance, adopted on 26th May 2023, is the best 

utilization of this method to organize the practice of universal jurisdiction among state parties. In its 

preamble, the Convention figures out that the fighting against impunity manifests an obligation of the 

international community that requires unifying states’ legal efforts to prosecute the perpetrators of 

international core crimes.41 Thus, the Convention manifests a building block in the development of 

international law rules of limiting impunity. It redefines the concepts of core crimes42 to provide judicial 

bodies with a disciplined interpretation of them since these crimes are the threshold to apply the legal 

mechanisms of the Convention. Furthermore, it extends the jurisdiction of state parties over core crimes 

committed abroad if the perpetrator is present within their territory.43 Biazatti and Amani mentioned that 

this rule was opposed by France and the UK at the conference.44 Both states argued that the duty to impose 

national jurisdiction over core crimes, based on the defendant’s presence, was not included in the treaty 

and customary international law and they demanded a flexible contextualization of the presence 

condition.45 Then, the delegations reached a point of consensus with a reservation-based proposal that 

limited the scope of Art 8(3) by permitting state parties to present a reservation on this article under their 

domestic laws of jurisdictions.46 

Moreover, the Convention introduces a conventional aut dedare aut judicare obligation on state 

parties as it requires the state where the perpetrator is found to surrender the case to the competent 

jurisdiction under Art 8.47 Thus, it considers this obligation a sort of mutual legal assistance48 which the 

Conventions provide a legal ground to provide.49 Eliminating the logistical obstacles of universal 

jurisdiction, the Convention permits employing distance video conferences and telecommunications to 

hear witnesses or experts residing in a different state party.50 Thus, the witnesses’ physical absence at the 

trying court does not frustrate the trial because the judges can hear their testimonies through 

 
41 Ibid 6. 
42 The Ljubljana – The Hague Convention on Mutual Legal Assistance, art 5. 
43 Ibid art 8 para 3. 
44 Bruno de Oliveira Biazatti and Ezéchiel Amani, The Ljubljana – The Hague Convention on Mutual Legal Assistance: Was 

the Gap Closed? (EJIL Talks on 12 June 2023), https://www.ejiltalk.org/the-ljubljana-the-hague-convention-on-mutual-legal-

assistance-was-the-gap-closed/. 
45 Ibid. 
46 (n 42) ibid art 14 
47 Ibid art 92 para 3. 
48 Ibid art 19. 
49 Ibid art 29. 
50 Ibid art 34. 

https://www.ejiltalk.org/the-ljubljana-the-hague-convention-on-mutual-legal-assistance-was-the-gap-closed/
https://www.ejiltalk.org/the-ljubljana-the-hague-convention-on-mutual-legal-assistance-was-the-gap-closed/
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telecommunications. This ability secures the witnesses’ evidence which is mandatory to enhance the 

effectiveness of the trial.  

Pillai argues that the image of cooperation and coordination that the MLA Convention presented 

universal jurisdiction with acquired a global consensus of the participants during the negotiations.51 While 

states would oppose the extension of a foreign jurisdiction into their territory, they would rather admit the 

concept of legal assistance to implement their duties concerning international core crimes.52 Thus, this 

conventional cohesion enhances the effective application of universal jurisdiction by the international 

community because of its unified framework, that eliminates logistical and legal obstacles that hinder the 

prosecution of core crimes universally.  

To sum up, international jurisprudence marched steadily towards an ultimate adoption of the 

principle of universal jurisdiction in international law. The tiny scattered steps in bilateral and multilateral 

conventions, that were limited to certain crimes, along with the debates at the UN General Assembly Sixth 

Committee, expanded to an international treaty that introduced the concept of mutual legal assistance as 

the effective manifestation of universal jurisdiction. It is a modern flexible concept that ensures the global 

utilization of universal jurisdiction to prosecute the perpetrators of heinous crimes, which can tackle the 

state's strictness to defend the independence of the national judiciary that might frustrate the global 

endeavours to prosecute core crimes committed within its territory. Therefore, the above-mentioned 

mechanisms ensure the continuity of these efforts. The function of these legal strategies is to maintain the 

balance between national judicial independence and the application of universal jurisdiction. The integrity 

of this balance is a mandate to preserve the legitimacy of the judicial proceedings under the principle of 

universal jurisdiction. 

 

4. CONCLUSIONS 

To conclude, the solution, introduced by the research, manifests its practical benefit by closing the 

broad gap regarding the application of universal jurisdiction. This solution is multi-dimensional because 

 
51 Priya Pillai, Symposium on Ljubljana – The Hague Convention on Mutual Legal Assistance: Critical Reflections – Lessons 

Learned: Civil Society Engagement in Treaty Negotiations, (OpinioJuris on 4 August 2023), 

http://opiniojuris.org/2023/08/04/symposium-on-ljubljana-the-hague-convention-on-mutual-legal-assistance-critical-

reflections-lessons-learned-civil-society-engagement-in-treaty-negotiations/.  
52 Ibid.  

http://opiniojuris.org/2023/08/04/symposium-on-ljubljana-the-hague-convention-on-mutual-legal-assistance-critical-reflections-lessons-learned-civil-society-engagement-in-treaty-negotiations/
http://opiniojuris.org/2023/08/04/symposium-on-ljubljana-the-hague-convention-on-mutual-legal-assistance-critical-reflections-lessons-learned-civil-society-engagement-in-treaty-negotiations/
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it employs three firm concepts in international law to justify the utilization of universal jurisdiction. 

Jurisprudence concluded that universal jurisdiction is a part and parcel of international law because 

achieving international justice is merely an illusion without utilizing a global legal mechanism that enables 

states to prosecute and try the perpetrators of heinous violations of fundamental human rights. The 

prominence of universal jurisdiction in international legal practice and the humanitarian need to achieve 

international justice is the motivation for conducting this research. Legal knowledge should focus on 

maintaining this principle by securing a harmonized global interpretation of it among jurisdictions. Even 

though the concerns about its abuse should not drive jurisdictions to avoid applying universal jurisdiction; 

it is a legal norm subject to multilateral discussions to reach a consensus about it. Since universal 

jurisdiction requires a solid and globally admitted justification that overwhelms the legal stubbornness of 

world jurisdiction, caused by their diversity in interpreting universal jurisdiction, the research establishes 

this solution on a handful of well-acknowledged legal theories. The firmness of these theories enhances 

the applicability of the solution to guarantee an effective utilization of the principle of universal 

jurisdiction. It plants a seed that jurisprudence should pay attention to and irrigate until the greeny 

flourished picture of universal jurisdiction is realized. 
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UN ENFOQUE MULTIDIMENSIONAL PARA IMPONER LA JURISDICCIÓN 

UNIVERSAL EN LA PRÁCTICA JURÍDICA INTERNACIONAL 
 

RESUMEN 

 

El estudio presenta una solución multidimensional para imponer la jurisdicción universal mediante la 

utilización de conceptos firmes en el derecho internacional para mejorar la funcionalidad de este 

principio en la práctica jurídica internacional. Inicialmente, explora la clasificación actual del principio 

de jurisdicción universal en el derecho internacional para determinar su status quo más reciente. Así, el 

estudio revisa su evolución en los instrumentos jurídicos internacionales y cómo los tribunales 

internacionales los utilizan. Además, la investigación analiza las resoluciones relevantes de la ONU 

sobre jurisdicción universal para dibujar un retrato global de su estatus legal en el derecho internacional. 

Debido a los fines humanitarios cosmopolitas de la jurisdicción universal, la investigación sugiere 

emplear el concepto de humanidad para justificar su imposición. Además, estos fines, y el propósito de 

mejorar la justicia internacional, impulsan el estudio a introducir la teoría de la responsabilidad de 

proteger (R2P) para justificar la utilización de normas jurídicas internas extraterritorialmente. Sin 

embargo, esta utilización podría plantear la cuestión de la independencia de los poderes judiciales 

nacionales. La investigación analiza este problema para establecer las bases necesarias para lograr un 

equilibrio entre la independencia de los poderes judiciales nacionales y la imposición de la jurisdicción 

universal para garantizar la justicia. 

 

Palabras clave: jurisdicción universal, derecho internacional, estatus jurídico, humanidad, 

responsabilidad de proteger (R2P), independencia judicial nacional. 

国际法律实践中实施普遍管辖权的多维方法 

摘要 

本研究提出了一种多维解决方案，即利用国际法中的明确概念来实施普遍管辖权，以提高这一原

则在国际法律实践中的功能性。首先，它探讨了国际法中普遍管辖权原则的现行分类，以确定其

最新现状。通过回顾有关这一原则的国际判例，全面介绍普遍管辖权的结构及其在国际法中的相

关概念，这一点非常重要。因此，本研究回顾了普遍管辖权在国际法律文书中的演变，以及国际

法院如何利用它们。此外，本论文还分析了联合国关于普遍管辖权的有关决议，以描述

其在国际法中的法律地位。由于普遍管辖权具有世界性的人道主义目的，本研究建议采用人性概

念来证明实施普遍管辖权的合理性。此外，这些目的以及加强国际正义的理想

促使本研究引入保护责任（R2P）理论，以证明在域外适用国内法律规则的正当

性。然而，这种适用可能会引发国家司法机构独立性的问题。本文

分析了这个问题，为在国家司法机构独立性和实施普遍管辖权之间取得平衡奠定了必要的基础，

以保障正义。 

关键词：普遍管辖权、国际法、法律地位、人性、保护责任（R2P）、国家司法独立。 
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ABSTRACT |  摘要  | RESUMEN 

In Indonesia, crowdfunding is widely acknowledged as a collaborative 

financing method, enabling businesses, projects, or initiatives to raise 

funds through community engagement on online platforms. In addition 

to the ongoing growth of crowdfunding activities, the Indonesian 

government has been actively improving regulations related to 

crowdfunding. This effort is evident in the regulatory evolution from 

Equity Crowdfunding (ECF) to Securities Crowdfunding (SCF).  The 

current study endeavors to identify and discuss critical areas requiring 

the Indonesian government's careful consideration in regulating 

crowdfunding activities. Although existing regulations are primarily 

focused on securities crowdfunding, ambiguities remain regarding the 

fundamental principles and objectives of crowdfunding as a whole. 

This ambiguity prompts a crucial question: Does the Indonesian 

government envision crowdfunding primarily as a tool for profit 

generation or as a means to support non-profit initiatives? The 

necessity for a comprehensive and detailed examination of the existing 

regulations is evident, with the objective of establishing guidelines that 

safeguard the interests of all stakeholders and preclude any perceptions 

of unfairness or exploitation. 
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1. INTRODUCTION 

Humans, as inherently social beings, depend on collaboration to fulfil their individual needs. 

Their social disposition consistently drives them to form groups and engage in joint efforts for mutual 

support [7]. In various fields, such as hunting, farming, and the construction of monumental works, 

human activities have historically been collective pursuits aimed at shared goals. Recognizing that the 

formation of nations also arises from individuals' collective efforts within a region, united by common 

aims, particularly the achievement of independence and sovereignty, is essential [31]. 

Throughout history, humans have recognized the need for a unified desire, determination, and 

strength from different groups to achieve significant goals and projects. This collaborative spirit, 

binding individual commitments, remains active in contemporary times and is expected to endure as 

a fundamental aspect of human existence. 

From a philosophical standpoint, the fundamental purpose of human life is creation, whether 

directed towards oneself, others, or a higher power. The perpetual existence of unmet needs is a 

compelling motivation for individuals to continue their efforts. Since the advent of the Industrial 

Revolution in the late 1700s in Western countries, humanity has witnessed the generation of an 

immeasurable array of works and innovations [35]. Contributions to science, technology, economics, 

literature, politics, and law have propelled humans into the current era of artificial intelligence. 

However, behind every monumental discovery at each era's turning point, fundamental 

questions arise to understand how reformers produced their remarkable works. The inquiries focus on 

identifying who met their fundamental needs, the obstacles encountered in creating these works, the 

critical elements necessary for impactful innovation, and the tactics used to maintain and further 

develop these groundbreaking discoveries. When distilled, these inquiries converge on a singular, 

overarching concept—funding [8]. 

The Statue of Liberty, a historically significant landmark, has stood prominently in New York 

City, United States, since the 1880s. It represents a beacon of freedom and symbolizes independent 

thought and action. However, historical records show that funding challenges significantly hindered 

its initial construction [17]. In the early stages, the New York City government refused to allocate 

local funds, amounting to approximately $250,000 (equivalent to about $7,000,000 today), for the 

construction of the statue's supporting tower and pedestal. This financial obstacle led to serious 
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discussions regarding the feasibility of erecting the statue, a gift from the French people. Even with 

the American Committee of the Statue of Liberty's successful fundraising efforts, a funding shortfall 

of over $100,000 persisted. 

In a critical turn of events, Joseph Pulitzer, a distinguished journalist and publisher, launched 

a fundraising campaign through The New York World newspaper to gather financial support for the 

tower's construction. This campaign attracted the participation of over 160,000 individuals from 

various walks of life, including children and politicians, who contributed to the statue's construction. 

Within approximately five months, this concerted community effort resolved the remaining financial 

shortfalls, ensuring the Statue of Liberty's enduring presence in New York City [9]. 

The financing saga of the Statue of Liberty, rooted in efficacious fundraising efforts, stands as 

a testament to the inherent altruism in society, where individuals altruistically contribute towards 

advancing communal progress. The Statue of Liberty's construction reflects a long-standing tradition 

of communities assisting each other, a practice that dates back to previous times. This tradition extends 

to the present day, with ongoing efforts to secure funding for innovative initiatives that contribute to 

human advancement. In tandem, technologies and methodologies are becoming more advanced and 

continue to develop in more sophisticated ways. A prime example is the concept of "crowdfunding," 

a term created from "crowd," meaning many participants, and "funding," which refers to the collective 

gathering of financial resources. Crowdfunding represents a method of collaborative financing, where 

diverse groups unite to gather funds, supporting various endeavors such as activities, projects, 

innovations, or business developments [6]. 

In the Indonesian context, crowdfunding retains its nomenclature and essence. It encompasses 

financing ventures, projects, or initiatives through participatory means from the community, 

predominantly facilitated via digital networks. This model operates by harnessing collaborative efforts 

on digital platforms, catering to a wide range of purposes. These include humanitarian, educational, 

political, and public infrastructure projects, as well as innovation and creative endeavors [15]. The 

evolution of crowdfunding marks a significant trajectory, positioning itself as a viable financial 

conduit for entrepreneurs and innovators seeking to materialize their endeavors through contributions 

from a wide spectrum of individuals [13]. 

This method involves widespread online participation through crowdfunding platforms or 

social media to attain financial objectives. Crowdfunding is not only a form of financing but also aligns 
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with crowdsourcing, establishing itself as an increasingly favored alternative for startups and small 

and medium enterprises (SMEs). Beyond its financial role, crowdfunding is a funding technique 

involving broad societal participation in various projects or business units [1]. Notably, crowdfunding 

extends beyond local boundaries, operating on a global scale. In Indonesia, crowdfunding initiatives 

receive robust support from both the government and society, evidenced by continuous enhancements 

in the legal system and developmental phases. This collaborative financial approach has become 

integral to fostering innovation, economic growth, and societal participation in Indonesia and globally 

[18]. 

To date, the evolution of crowdfunding legislation in Indonesia has undergone three significant 

developments. The Financial Services Authority (Otoritas Jasa Keuangan - OJK) plays a pivotal role 

in issuing regulations about crowdfunding-based business activities. The initial regulation, Republic 

of Indonesia Financial Services Authority Regulation (Peraturan Otoritas Jasa Keuangan - POJK) 

Number 37/POJK.04/2018, addressed Crowdfunding Services through Information Technology-

Based Share Offerings (Equity Crowdfunding) [26]. This regulation subsequently catalyzed the 

establishment of two technology startups, Santara and Bizhare, serving as platforms for Small and 

Medium Enterprises (SMEs) to secure funding from the public. 

The OJK later refined the regulations governing equity-based crowdfunding, evolving them 

into the Republic of Indonesia Financial Services Authority (POJK) Regulation Number 

57/POJK.04/2020. This regulation specifically addresses Securities Offerings through Information 

Technology-Based Crowdfunding Services. In this revision, the OJK introduced the concept of 

securities-based crowdfunding, marking a significant shift from the previous equity-based 

crowdfunding framework. OJK justified this conceptual shift by asserting that equity crowdfunding 

proved inadequate in meeting the financing needs of SMEs and startup businesses, particularly due to 

the diverse legal entities underpinning these enterprises, not all of which assumed the form of a limited 

liability company [24]. 

In essence, concerns exist that regulations centered on equity may pose potential hindrances 

for funders seeking to invest in securities beyond equity shares. It is crucial to recognize that securities, 

within the context of crowdfunding, encompass not only shares but also extend to various forms such 

as mutual funds, bonds, Real Estate Investment Trusts (REITs), Exchange Traded Funds (ETFs), and 

Asset-Backed Securities (Efek Beragun Aset - EBA). The most recent updates to the OJK regulations 

about securities crowdfunding are reflected in Republic of Indonesia Financial Services Authority 
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Regulation (POJK) Number 16/POJK.04/2021, amending Financial Services Authority Regulation 

Number 57/POJK.04/2020 concerning Securities Offerings Through Technology-Based 

Crowdfunding Services Information [25]. 

The OJK has subtly modified its regulations to improve the existing securities crowdfunding 

framework. These significant changes include the elimination of Article 6, which previously required 

crowdfunding service providers to obtain a business license from the Financial Services Authority and 

to register as Electronic System Operators with the ministry responsible for communication and 

information technology [34]. Under the revised regulations, providers are no longer mandated to 

register with the communications and informatics ministry. By removing Article 6, the OJK aims to 

expand access for crowdfunding platforms, particularly to enhance engagement with Small and 

Medium Enterprises (SMEs). This proactive stance by the OJK has led to tangible results, with more 

than three officially recognized crowdfunding companies now operational in Indonesia. 

The OJK's endeavors to reshape crowdfunding regulations, transitioning from a previous 

emphasis on equity-based funding to encompass securities, require support from various stakeholders. 

This research constitutes a proactive measure backing the OJK and the Indonesian government in 

fostering the ongoing development of small, medium, and startup businesses through crowdfunding 

initiatives. The primary focus of this study is to delve into the core principles of securities-based 

crowdfunding, offering insights into its potential as an alternative avenue for business funding in 

Indonesia. Additionally, the research will address potential risks that merit consideration in the 

ongoing efforts to enhance legal regulations related to crowdfunding in Indonesia. 

In this research, we adopt a normative legal research approach, concentrating on the primary 

legal foundations [21]. The objective is to assess various legal theories, concepts, and principles, along 

with pertinent laws and regulations within the legal framework applicable in Indonesia [4]. Our data 

collection method involves conducting a literature study and reviewing the primary legal sources and 

additional legal references. 

The primary legal sources we rely on possess the highest authority and direct impact in shaping 

legal regulations. These include laws, government regulations, and court decisions. In the context of 

this research, we will reference the Republic of Indonesia Financial Services Authority Regulation 

(POJK) Number 16/POJK.04/2021 concerning Amendments to Financial Services Authority 

Regulation Number 57/POJK.04/2020 concerning Securities Offerings Through Information 
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Technology-Based Crowdfunding Services [24, 25]. This regulation serves as a key focus of 

discussion, particularly within the context of securities-based crowdfunding activities. We will 

examine the basic principles of securities-based crowdfunding, assess public reception, and explore 

potential risks associated with crowdfunding activities in Indonesia. 

In addition, we will incorporate a variety of supplementary legal resources, including books, 

journals, conference proceedings, international laws like the JOBS Act [10], and expert opinions. Our 

aim is to interpret, compare, and elucidate the primary legal sources we have previously described. 

Although these supplementary resources do not directly shape lawmaking, they play a crucial role in 

deepening our understanding and aiding the effective application of the principles found in the primary 

legal sources. 

 

2. PHILOSOPHY OF CROWDFUNDING 

In their research, Hossain and Oparaocha [14] observed that crowdfunding does not have a 

precise definition and its interpretations evolve with socio-economic conditions and technological 

advancements. Various studies have shaped the concept to fit the developments of different eras. For 

example, the 1880s fundraising campaign for the Statue of Liberty's supporting tower, conducted 

through newspapers, is an early instance of donation-based crowdfunding [9]. At that time, donors 

contributed to the monument's construction without expecting financial returns, motivated instead by 

social causes. The fundraising efforts of the American people focused on constructing a symbol that 

represented the nation's struggles, encapsulating the ideals of freedom and democracy. 

In the transition to the internet era (1997-2000), the English music group Marillion became a 

forerunner of digital age crowdfunding. Confronted with limited funds, Marillion had to choose 

between using their resources for printing and distributing music CDs to fans or embarking on a 

concert tour in the United States and North America [33]. The band presented the latter option, which 

involved raising $60,000 for accommodation costs. Employing a strategic approach, they transparently 

communicated their financial situation to their fans through the website and mailing list, openly 

detailing Marillion's financial challenges at the time. 

Marillion's open communication about their situation to fans led to a remarkable 

transformation. In just a few weeks, they raised around $20,000, enabling them to tour America and 
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distribute CDs of their albums to loyal supporters. The tour was not only successful enough to 

reimburse the funds fans had contributed, but it also generated profit. As a gesture of gratitude, 

Marillion sent CDs of their music to all the fans who financially supported the tour. 

As Strähle & Bulling (2017) note, the crowdfunding by Marillion's fans transcends basic 

fundraising, reflecting a deeper bond. This research suggests that the fans' support embodies a 

fundamental human trait: compassion for others. This quality, known as philanthropy, comes from the 

Greek "philo" (love) and "anthrōpos" (human beings), symbolizing love and affection towards others. 

Philanthropy is essentially a personal commitment to the common good, aimed at enhancing the 

quality of life for others. 

In contemporary times, crowdfunding has evolved into more intricate forms. For example, in 

2009, BrewDog introduced the concept of equity crowdfunding to the beer and bar enthusiast 

community [30]. The founders of BrewDog astutely recognized the innate human inclination towards 

kindness and generosity in supporting others. Seeking assistance from like-minded individuals to 

contribute to developing of work and innovation is a strategic approach to navigating challenges, 

particularly when the shared vision aligns with the objectives at hand. BrewDog stands as a testament 

to the success of this theory and concept, embodying a communal effort that has effectively 

demonstrated the potential of collective support in achieving common goals. 

During this period, BrewDog had a vision and goal to create artisanal beer beverages that were 

not only "tasty" but also customizable according to consumers preferences. Beyond this, BrewDog 

contemplated expanding its business lines to include bar and brewery services [11]. In the inaugural 

edition of the 'Equity for Punks' project campaign, they extended an offer to the Scottish public to 

acquire equity ownership in the BrewDog business unit. Remarkably, BrewDog raised over 1.2 million 

GBP from 1,300 investors, leading to the establishment of its first beer bar in 2010. The Equity for 

Punks project campaign, initiated by BrewDog, persists to the present day, enabling the continued 

development of their brewery projects, extending even to Australia and Ireland. Per the financial report 

in the Equity for Punks Tomorrow prospectus in 2019, they achieved a business revenue exceeding 

200 million GBP. 

The success of BrewDog's equity crowdfunding campaign underscores the remarkable support 

community-based customers provide for business development, particularly in fostering innovation 

and creativity. In equity-based crowdfunding, as demonstrated by BrewDog, contributors are often 
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reciprocated with a stake in the business, similar to owning company shares. However, BrewDog's 

crowdfunding campaign's essence extends beyond mere profit-seeking. It is fueled by a dedication to 

nurturing and enhancing the culture among craft beer enthusiasts. 

BrewDog's sustained business growth and success showcase effective management. This 

success, rooted in BrewDog's sound business strategies, serves as a model for aspiring entrepreneurs, 

particularly in startup ventures. BrewDog's journey demonstrates that successful business managers 

possess capability, responsibility, and integrity. At its core, BrewDog's management team prioritizes 

more than financial gains. They demonstrate a long-term commitment to responsibility and 

engagement, maintaining this focus even after successfully raising public funds. 

 

Figure 1. Screenshot depicting gameplay of Coral Island, a farming simulation video game from Yogyakarta, 

Indonesia, launched through an internet-based crowdfunding campaign on the Kickstarter platform. Source: 

author – September 27, 2023. 

Global success stories of crowdfunding initiatives have motivated Indonesian creators to 

persist in their innovative efforts. In Indonesia, a prominent example is "Coral Island," a digital video 

game that came to life through internet-based crowdfunding on Kickstarter [12]. As of September 7, 

2023, this farming simulator game has raised over $1.6 million from more than 36,000 backers on 

Kickstarter. Stairway Games, a software developer in Yogyakarta, Indonesia, has developed the game, 
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which is now in the refinement phase and available for purchase and play on Steam, a platform owned 

by Valve. Significantly, when the developers of Coral Island launched their crowdfunding campaign 

in early 2021, their initial goal was to raise $70,000 to facilitate the game's immediate publication and 

playability. 

The Coral Island project on Kickstarter presents an intriguing aspect. Stairway Games, the 

developer, transparently communicated that the game was in its prototype development phase and 

offered rewards like digital HD (high-definition) wallpapers to backers. The backers' response was 

phenomenal: within about 36 hours, they reached the developer's funding goal. Consequently, Coral 

Island has been successfully released and is now available for players (see Figure 1). 

The successful funding of Coral Island highlights the altruistic nature inherent in people. This 

tendency towards altruism relates closely to philanthropy, which involves actions to improve the well-

being of others [5]. The success of crowdfunding campaigns often hinges on philanthropy, which 

stems from a deep-seated desire to contribute to the happiness of others. A detailed examination of 

numerous crowdfunding campaigns uncovers that the main driving force for contributors is typically 

to offer help without anticipating any returns, particularly in campaigns that are not profit-oriented. 

2.1 The United States and Its Impactful JOBS Act Title III 

On April 5, 2012, a significant milestone was reached with the initiation of the legalization of 

securities laws governing crowdfunding activities in the United States. This period marked America's 

endeavor to recover from the far-reaching economic downturn 2008, which had adversely affected 

numerous businesses and structurally impeded the national economy [10]. The repercussions of the 

economic crisis extended beyond the borders of the United States, impacting citizens globally. In 

response, various methods and policies were implemented to rejuvenate the nation's economy, 

focusing on supporting small and medium-sized enterprises (SMEs). 

In pursuit of economic revitalization, the United States Congress enacted several bills to foster 

the recovery process. One notable example is the Small Company Capital Formation Act (Legislation 

H.R. 1070), which was designed to encourage small companies to access capital markets, enabling 

them to make investments and expand their workforce [29]. A key provision of this legislation was 

the significant increase in the offering threshold for companies exempt from Securities and Exchange 

Commission (SEC) registration, soaring from $5 million to $50 million. This legislative effort reflects 
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a strategic approach to empower small businesses and stimulate economic growth after the economic 

crisis. 

Another notable piece of legislation that was successfully passed later on was Legislation H.R. 

2930, known as the Entrepreneur Access to Capital Act. This law introduced crowdfunding as a means 

to finance new businesses, allowing issuing companies to accept donations of up to $5 million without 

the requirement of prior registration with the Securities and Exchange Commission (SEC). During this 

period, crowdfunding was conceptualized as a low-risk alternative financing method, enabling 

multiple individuals to contribute funds to a specific company [28]. The existing SEC regulations, 

which had previously posed barriers to the growth of crowdfunding in the United States by prohibiting 

public solicitations, were officially amended. The bill received approval from the Government-backed 

Capital Markets and Enterprise Subcommittee with a vote of 18 to 14. 

Table 1. JOBS Act Titles 

Title I Reopening American Capital Markets to Emerging Growth Companies. 

Title II Access to Capital for Job Creators 

Title III Crowdfunding 

Title IV Small Company Capital Formation 

Title V Private Company Flexibility and Growth 

Title VI Capital Expansion 

Title 

VII 
Outreach on Changes to The Law or Commission 

Source: Jumpstart Our Business Startups - JOBS Act 

 

In essence, the passage of Legislation H.R. 2930 laid the groundwork for the subsequent 

formation of Legislation H.R. 3606, commonly known as the Jumpstart Our Business Startups (JOBS) 

Act. The JOBS Act encompasses seven titles, each addressing specific aspects of business and capital 

formation (refer to Table 1). This legislative framework played a pivotal role in reshaping the 

regulatory landscape and fostering the growth of crowdfunding in the United States [27]. The JOBS 

Act comprises a series of changes and regulatory integrations designed to streamline both Initial Public 

Offerings (IPOs) and private capital raising for companies, thereby facilitating their ongoing growth. 

Under this regulatory framework, companies issuing securities have the flexibility to extend their 

shareholder base to include up to 2000 investors, consisting of both accredited and non-accredited 
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investors, and increase their assets to $10 million before they are required to report to the Securities 

and Exchange Commission (SEC). 

The JOBS Act was established with the primary aim of simplifying non-bank funding for 

Emerging Growth Companies (EGCs) [10]. This act involves granting these companies the 

opportunity to raise additional funds by offering ownership stakes in the form of equity or debt through 

crowdfunding, with a maximum cap of $1 million. It is essential to recognize that post-global crisis 

economic recovery necessitates diverse and alternative strategies, and non-bank funding emerges as a 

crucial avenue to support companies in sustaining their business operations. The preference for non-

bank funding stems from the systemic upheaval experienced by the global banking system during that 

period, marked by widespread bad credit, particularly in the real estate sector.  

The crisis placed debtors in a challenging position when it came to repaying their loans, forcing 

many banks to opt for asset liquidation to secure their operational continuity and survival. However, 

this liquidation process faced hurdles as asset management firms showed a preference for acquiring 

bank securities, particularly bonds, over physical assets due to their perceived profitability. 

Between 2008 and 2012, global banking institutions faced a credit crunch, tightening their 

lending practices [19]. As they grappled with their financial challenges, these institutions resorted to 

issuing bonds to sustain their operations rather than extending credit facilities to the public. This 

strategy raised a crucial question: in a scenario where banks primarily borrowed to meet their 

operational needs, how could entities like Emerging Growth Companies (EGCs) and the general public 

secure funding to sustain and grow their businesses? The resolution to this challenge emerged in 2011-

2012 when U.S. monetary experts and Congress collaboratively passed the JOBS Act, offering an 

innovative solution to the funding predicament faced by small and medium-sized companies post-

crisis. 

During the 2011-2012, the JOBS Act became a lifeline for many Americans, especially 

considering the formidable challenges of obtaining asset-backed credit facilities from banks. The Act, 

particularly its Title III, governed the rules for fundraising through Internet portals, providing a beacon 

of hope for businesses in the United States. Title III outlined the permissible investment amounts for 

individual investors (non-accredited) engaging in equity-based crowdfunding (ECF). Individuals with 

an annual income of up to $100,000 could invest a maximum of $2,000 or 5% (whichever is greater), 

while those with an income exceeding $100,000 could invest $10,000 or 10% (whichever is smaller). 
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Notably, the JOBS Act rules also exhibited flexibility in financial statement audits. Companies 

aiming to raise equity funds between $100,000 and $500,000 were exempt from financial audit 

requirements, with audits mandated only for those seeking over $500,000. The maximum permissible 

equity funds from the public in a single crowdfunding campaign stood at $1 million. These official 

regulations surrounding crowdfunding played a pivotal role, allowing numerous businesses to save 

themselves and continue development during the recovery period from the 2008-2014 global economic 

recession [10]. 

2.2 Crowdfunding: Alternative Funding Initiatives in Indonesia 

In Indonesia, the Financial Services Authority Regulation (POJK) of the Republic of Indonesia 

Number 37/POJK.04/2018 outlines the initial regulations governing crowdfunding. This regulation 

specifically addresses Equity Crowdfunding (ECF) or Crowdfunding Services through Information 

Technology-Based Share Offerings. The official body responsible for formulating and overseeing 

these regulations to ensure the legal and lawful implementation of crowdfunding practices in Indonesia 

is the Financial Services Authority (OJK). ECF campaigns were initiated in Indonesia during the 2018-

2019 period. Currently, two ECF platforms, Santara and Bizhare, have received official approval from 

the OJK. In summary, Santara and Bizhare have successfully introduced the public to the ECF 

investment model, enabling numerous Small and Medium Enterprises (SMEs) to secure funding from 

the public. 

During the initial one to two years of ECF regulation implementation, Santara and Bizhare 

effectively channelled funding to tens to hundreds of SMEs, involving tens of thousands of investors. 

Over time, OJK refined ECF regulations, transitioning to securities-based crowdfunding (SCF). The 

most recent regulation concerning SCF is the Republic of Indonesia Financial Services Authority 

Regulation (POJK) Number 16/POJK.04/2021, which pertains to Amendments to Financial Services 

Authority Regulation Number 57/POJK.04/2020 regarding Securities Offerings Through Information 

Technology-Based Crowdfunding Services. 

The recognition that not all eligible start-up companies seeking crowdfunding need to adopt a 

corporate legal entity prompted this transformation. It is important to understand that the fundamental 

concept of equity includes two categories: shareholder equity and owner's equity. Shareholder equity 

represents the net value allocated to shareholders once a company's liabilities are deducted. In contrast, 

owner's equity reflects an owner's share in a business. The process of calculating owner's equity is 



IJLCW 3.1 (2024)    Astuti, N. K., Suhariningsih, Sukarmi, & Hamidah, S.  

  

 

             https://doi.org/10.54934/ijlcw.v3i1.81 
  65  

  

similar to that of shareholder equity, involving the deduction of a business's total liabilities from its 

assets. 

When examining equity-based crowdfunding, the OJK considered challenges arising from the 

equity concept's inherent nature. This consideration aligns with the stipulations of the Law of the 

Republic of Indonesia Number 40 of 2007 on Limited Liability Companies. This law mandates that 

capital partnerships, functioning as legal entities, must be established through an agreement. They 

should engage in business activities with authorized capital, fully distributed into shares, within a 

limited liability company structure (Perseroan Terbatas - PT) [16]. At the same time, the OJK's vision 

for crowdfunding aims to maximize funding opportunities for all business entities, especially nascent 

start-ups, to encourage their growth and development. By November 2021, Indonesia transitioned 

from equity-based crowdfunding (ECF) to securities-based crowdfunding (SCF). The Indonesian 

Central Securities Depository (Kustodian Sentral Efek Indonesia - KSEI) reports that ten companies 

offering SCF have received official approval from the OJK, as detailed in Table 2. 

The government's unwavering commitment to fostering growth and development in Indonesia's 

economic landscape is highlighted by the establishment of ten companies actively engaged in 

Securities Crowdfunding (SCF).  

Table 2. The officially designated organization overseeing Securities-Based Crowdfunding (SCF) activities 

in Indonesia 

N

o

. 

Companies 
Company 

Code 
Website 

License granted by the Financial 

Services Authority (OJK) 

1 

PT Investasi 

Digital Nusantara 

(Bizhare) 

BZHR1 bizhare.id KEP-38/D.04/2021 

2 

PT Crowddana 

Teknologi 

Indonusa 

(Crowddana) 

CRWD1 crowddana.id KEP-87/D.04/2022 

3 

PT Dana Saham 

Bersama 

(Danasaham) 

DSMB1 
danasaham.co.

id 
KEP-16/D.04/2021 

4 
PT Dana Investasi 

Bersama (Fundex) 
FNDX1 fundex.id KEP-51/D.04/2021 

5 

PT ICX Bangun 

Indonesia 

 

Recent: LANDX 

(PT. Numex 

LNDX1 icx.id 

LANDX: KEP-68/D.04/2020 

(Equity Crowdfunding) 

 

ICX: ~ 
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Table 2. The officially designated organization overseeing Securities-Based Crowdfunding (SCF) activities 

in Indonesia 

N

o

. 

Companies 
Company 

Code 
Website 

License granted by the Financial 

Services Authority (OJK) 

Teknologi 

Indonesia) 

 

Current: 

rebranded to 

Indonesia 

Crowdfunding 

Exchange (ICX) 

6 
PT LBS Urun 

Dana 
LBSU1 LBS.id KEP22/D.04/2022 

7 
PT Santara Daya 

Inspiratama 
SDIM1 santara.co.id 

KEP-59/D.04/2019 (Equity 

Crowdfunding) 

8 
PT Shafiq Digital 

Indonesia 
SHFQ1 shafiq.id KEP-37/D.04/2021 

9 
PT Likuid Jaya 

Pratama 
EKUI1 eku.id KEP-11/D.04/2022 

1

0 

PT Dana Aguna 

Nusantara 
DNMR1 danamart.id KEP-15/D.04/2023 

Sources: ksei.co.id (2023) and OJK (2023) 

 

This initiative focuses on strengthening the small and medium-sized business sector, aiming to 

transform these businesses into key contributors to Indonesia's multifaceted development. Securities 

Crowdfunding, as facilitated through SCF, offers numerous benefits, including improved 

transparency, greater efficiency, and higher success rates. Beyond just boosting investment growth, 

SCF actively contributes to the advancement of financial technology solutions [3]. 

Key factors driving significant changes in the investment landscape and support for the 

technology-driven economy highlight the relevance of SCF-based fundraising in modern times. SCF 

activities democratize investment, allowing individuals from various backgrounds to engage in 

investment opportunities previously exclusive to institutional or affluent investors. This 

democratization opens up a wide range of investment options to retail investors, previously out of their 

reach. 

Securities Crowdfunding also acts as a catalyst for innovation and start-ups, offering a more 

accessible funding source for entrepreneurial ventures and groundbreaking projects. It promotes 

economic progress by enabling the funding of new ideas through a community that believes in their 
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potential. The government's recognition of SCF's importance is clear in the strict regulatory guidelines 

imposed on SCF platforms. These guidelines aim to protect investors' interests and establish a 

transparent and secure environment for investment activities. This strategic approach is crucial in 

preventing fraudulent investment practices and ensuring the integrity of the crowdfunding process 

[22]. 

For small businesses, particularly those falling within the small and medium enterprise (SME) 

category, Securities Crowdfunding stands out as an indispensable alternative for capital acquisition. 

SME entrepreneurs often face challenges in securing the necessary funds to drive the development of 

their businesses. In this context, SCF emerges as a valuable mechanism to overcome funding obstacles 

and foster the growth of small businesses in Indonesia. 

Securities Crowdfunding offers a compelling alternative to conventional bank loans when 

securing additional funding. It provides financial benefits beyond just acquiring capital. SCF, or 

Securities Crowdfunding, enables investors to diversify their portfolios by allocating funds across 

various initiatives and companies. This diversification approach reduces investment risk while 

simultaneously exposing investors to the potential for higher returns. The subsequent step toward 

successful SCF investment involves listing the company's shares on the stock exchange. A successful 

listing positions early investors to capitalize on increased profitability within a broader investment 

market. 

The significance of securities fundraising extends to the active involvement of the community 

in supporting chosen initiatives. This active engagement fosters a close bond between investors and 

the companies or projects they support, cultivating a profound sense of ownership and commitment. 

When considered collectively, these factors underscore the relevance and importance of securities 

crowdfunding in the contemporary financial landscape. 

 

3. IDENTIFYING POTENTIAL RISKS IN INDONESIA'S SECURITIES CROWDFUNDING 

INITIATIVES 

Although the concept of Securities Crowdfunding (SCF) offers an alternative non-bank 

funding model with various advantages, it comes with potential risks that warrant consideration in the 



IJLCW 3.1 (2024)    Astuti, N. K., Suhariningsih, Sukarmi, & Hamidah, S.  

  

 

             https://doi.org/10.54934/ijlcw.v3i1.81 
  68  

  

context of SCF development in Indonesia. The first notable challenge pertains to the legal status of the 

business entity (Issuer) participating in the SCF campaign. 

Financial Services Authority Regulation (POJK) Number 57/POJK.04/2020 outlines that 

Article 47 defines the eligible entities for acting as securities Issuers in SCF, which can be legal entities 

or other business entities. These Issuers fall into three broad categories. The first category includes 

equity securities like shares, the second category encompasses debt securities or sukuk (Shariah-

compliant bonds), and the third category consists of debt securities that can be converted into shares. 

Unfortunately, the current regulations do not provide a thorough clarification regarding which 

legal entities are allowed to issue shares, debentures, or convertible debt securities. This absence of 

clear guidance increases the risk of potential inconsistencies in the future implementation of 

crowdfunding. This concern is especially pertinent for Issuers operating under legal entities other than 

the Limited Liability Company (LLC) structure. Article 47, section (1) and point (b), articulates this 

issue as follows: 

"(1) When raising funds through the Crowdfunding Service, the Issuer is required to provide 

documents and, or information to the Organizer, at a minimum..., 

“b. For Issuers in the form of other business entities, this entails furnishing details about the 

business entity's form and name, along with the deed of establishment and the most recent articles of 

association duly ratified or approved by the authorized agency or reported to the authorized 

agency…" 

Article 47 clarifies that it includes limited partnerships (CV), firm partnerships, and civil 

partnerships under the term "other business entities." Per Article 47, this suggests that these business 

entity types, specifically limited partnerships (Commanditaire Vennootschap - CV), firm partnerships, 

and civil partnerships, have the eligibility to register as Issuers on the ECF exchange. Consequently, 

this prompts concerns about how effectively this particular category of business entities can utilize the 

ECF mechanism for fundraising. 

The subsequent challenge that draws our attention pertains to voting rights, which represent 

the investors' influence in contributing to each type of share-based security they hold. This issue 

remains closely linked to the preceding challenge regarding the legal entity that issues shares to 

investors. We argue that the success of the equity-based SCF concept, particularly for securities like 
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shares or convertible debt, is more likely for business Issuers structured as Limited Liability 

Companies (Perseroan Terbatas - PT). 

This preference arises from the regulatory framework, which grants only corporate legal 

entities the authority to address voting rights associated with equity held by investors. To elaborate, 

when the Issuer intends to convene a General Meeting of Shareholders (GMS), amend the Company's 

Articles of Association or Bylaws, issue new shares, distribute business dividends, or appoint a board 

of directors or commissioners, the democratic, transparent, fair, and objective exercise of voting rights 

can only be effectively facilitated by Issuers structured as limited liability companies. Consequently, 

we will delve into an exploration of various potential risks for Issuers with legal entities other than 

Limited Liability Companies (Perseroan Terbatas - PT). 

3.1 Potential Risks for Issuers with Cooperative Legal Entity Structure (Badan Hukum Koperasi) 

An example of a legal entity that Issuers can use for Securities Crowdfunding (SCF) is a 

cooperative. Cooperatives have played a fundamental role in Indonesia's socio-economic structure 

since the early 1900s. Dr. Mohammad Hatta, the first Vice-President of the Republic of Indonesia, 

formally established the cooperative movement in 1960, following the nation's independence. Initially, 

the government actively used cooperatives to distribute essential goods like food and clothing to the 

people. These cooperatives have not only persisted but also evolved over time, playing a crucial role 

in both rural and corporate communities [32]. They serve as active platforms for promoting 

communication, collaboration, and community among members. The cooperatives in Indonesia 

exemplify a vital aspect of the country's traditional values and social organization. 

 Law Number 25 of 1992 concerning Cooperatives, or the Cooperative Law, governs 

cooperatives. It sets out the conditions and procedures for establishing and managing cooperatives, 

with a focus on applying economic democracy principles. This law ensures that each cooperative 

member has equal voting rights, usually adhering to the principle of one member, one vote. Therefore, 

regardless of their financial contribution, all members have equal voting rights in the cooperative. The 

approach to capital participation in cooperatives differs markedly from that in companies. Cooperative 

members document their capital participation through the Cooperative Capital Certificate (Sertifikat 

Modal Koperasi - SMK). Yet, their voting rights do not correlate directly with the amount of capital 

they contribute. 
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In companies, investors with more shares typically exert greater influence over strategic 

decisions. However, in cooperatives, strategic decisions involve a collective, deliberative process 

among members, who each have an equal say. When cooperatives face deadlocks, members resolve 

these through voting to set the policy direction. While cooperatives distribute business results 

proportionally, their decision-making process, especially in intricate situations, requires careful 

deliberation [23]. In the context of Securities Crowdfunding (SCF), this deliberative process becomes 

even more critical. Here, all cooperative members (investors) have equal voting rights, meaning each 

member influences the decision-making equally. The challenge in cooperative-based SCF is to manage 

each member's rights fairly and objectively, ensuring effective governance. 

3.2 Potential Risks for Issuers with Partnership Legal Entity (Badan Usaha Jenis Persekutuan) 

In addition to the cooperative legal entity model, the use of civil partnerships, CV 

(Commanditaire Vennootschap or Commanditer Partnership), and general partnerships in business 

entities carries inherent risks when serving as the legal foundation for Issuer organizations in SCF. 

The primary concern involves the lack of a clear separation between the company's liabilities and the 

personal wealth of its active managers. Specifically, active managers in civil partnerships, CVs, and 

general partnerships are not only responsible for organizational administration but also risk their 

personal wealth. The Commercial Code (Kitab Undang-Undang Hukum Dagang Untuk Indonesia - 

KUHD) explicitly states this in Article 19. Additionally, the Minister of Law and Human Rights 

Regulation of the Republic of Indonesia Number 17 of 2018, regarding the Registration of 

Commanditer Partnerships, General Partnerships, and Civil Partnerships (Permenkumham 17/2018), 

reinforces this rule in Article 1. 

Business entities that adopt partnership structures offer significant benefits in terms of 

organizational governance. This structure enables all partners to actively participate and take 

responsibility for business operations, aligning with the organization's goals. However, a notable 

drawback in entities structured as civil partnerships or general partnerships is the aspect of joint and 

several liability for each member. This means that each partner is accountable not only for their own 

actions but also for the actions of their fellow partners. Consequently, if one partner's actions result in 

a loss or deviate from the organization's established procedures, the other partners are equally liable 

for that loss [2]. 
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The Commanditaire Vennootschap (CV) operates in three distinct types. The first type, known 

as the silent CV (CV diam-diam), operates as a covert partnership, refraining from openly identifying 

itself as a CV to external parties. In practice, it resembles a general partnership by using a general 

partnership's name in external collaborations. However, within the organization, active partners 

(complementors) who participate in daily management and passive partners (commanditaires) who do 

not engage in management are subject to different treatments. The second type, known as the open 

CV (CV Terang-terangan or terbuka), explicitly presents itself as a partnership to third parties. It 

features a signboard and openly engages in administrative activities, such as correspondence, thus 

clarifying its legal standing and the responsibilities of its managers both internally and externally, in 

line with cooperative principles. 

A "CV with shares" operates similarly to a limited liability company (PT) with a shareholder 

structure. In this setup, active partners are responsible for their personal assets. Passive partners 

(commanditaires), who choose not to participate in management or governance, limit their liability to 

their capital investment in the CV. However, they must avoid any involvement in the CV's 

management or administration. 

Passive partners cannot vote or take part in the organization's management. This includes 

refraining from offering suggestions, commenting on procedures, giving critiques, or taking over the 

roles of active partners. Essentially, a commanditaire partner acts only as an investor, sharing profits 

without influencing strategic decisions or actions made by the active partners (complementors). 

According to Articles 20 and 21 of the Indonesia Commercial Code (KUHD), a passive partner 

(commanditaire) who engages in the CV's management is reclassified as an active partner 

(complementor). This change removes the limitations on their management responsibilities, making 

them equally responsible for organizational obligations and liable for personal assets, alongside other 

active partners. Our primary concern is the potential exploitation of governance loopholes within these 

partnership-form organizations by unscrupulous Issuers who have no intention of genuinely 

developing their businesses. A significant criminal risk arises when Issuers, having met their 

fundraising targets, leverage the limited rights of passive partner investors.  

This limitation allows the managers of these entities to freely use investor capital at their 

discretion, knowing that investors cannot intervene. We are concerned that such scenarios may prevent 

organizers from ensuring continuous adherence to high governance standards by the issuing 
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companies. Unscrupulous Issuers might manipulate the company's affairs, leading to consistent losses 

by intentionally mismanaging capital expenditure, operational expenses, cash flow, income, equity, 

and liabilities. They exploit the fact that passive partners, unable to take action unless they become 

active partners, are effectively powerless. This raises a crucial question: Who would be willing to 

assume joint responsibility, even extending to their personal assets, in a consistently loss-making 

business sector? 

 

3.3 Potential Risks for Issuers with Legal Entities such as Foundations (Yayasan) 

Indonesia Law Number 16 of 2001 concerning Foundations establishes that a foundation is a 

legal entity created from distinct assets, aiming to fulfil specific objectives in social, religious, and 

humanitarian fields, and operates without requiring members [20]. According to Articles 2 and 3 of 

the law, a foundation's organizational structure includes Founders, Administrators, and Supervisors. 

Foundations can participate in business activities to support their goals, either by creating business 

entities or by partnering with existing ones. However, the law prohibits the distribution of business 

activity proceeds to the Founders, Administrators, and Supervisors. 

The SCF regulations currently lack specific guidelines regarding the types of legal entities 

eligible to issue securities. This ambiguity raises the possibility that foundations, as legal entities, 

might register as Issuers on the SCF exchange. Such a scenario increases the risk of administrative 

conflicts during fund-raising through securities. Despite foundations primarily focusing on social, 

religious, and humanitarian goals rather than profit-making, OJK regulations Number 

16/POJK.04/2021 and Number 57/POJK.04/2020 do not set clear boundaries on which legal entities 

can issue securities on the SCF exchange. 

In the philosophy of crowdfunding, we should actively encourage a true non-profit objective 

to realize various innovations and works. It is essential to define the context of crowdfunding clearly 

to prevent overly broad interpretations. We advocate for legal entities such as foundations to 

participate robustly in crowdfunding programs. However, non-profit legal entities like foundations 

should ideally avoid using the concept of securities in crowdfunding activities. We view the trading 

of securities as more suitable for profit-oriented activities. Therefore, only legal entities like limited 
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companies (Perseroan Terbatas - PT) should serve as the primary basis for Issuers, as they align more 

appropriately with these objectives. 

 

4. CONCLUSION 

Securities Crowdfunding (SCF) undeniably offers a valuable non-bank funding alternative, 

significantly benefiting business progress. In Indonesia, crowdfunding's growth captures the attention 

of the public, industry, and government, thriving on creative ideas and innovations. As technology 

rapidly advances, standard regulations for crowdfunding evolve to match the dynamic business world. 

This research strongly supports advancing crowdfunding initiatives in Indonesia. 

The government, as the regulator and overseer, must focus on several fundamental aspects of 

crowdfunding. A primary concern of this research is the types of legal entities eligible to issue 

securities in securities crowdfunding. We suggest that discussions about securities and their derivative 

products become most relevant and effective when the legal entities responsible for issuing securities 

are limited liability companies (Perseroan Terbatas - PT). According to Indonesian regulations, 

limited liability companies are deemed the most reliable for profit-seeking and distributing business 

profits to investors. However, this differs when fundraising by publishers and organizers is not profit-

oriented. 

If the Indonesian government considers enabling non-profit fundraising, it is crucial to develop 

specific regulations for this type of crowdfunding. Crowdfunding's evolution, from the Statue of 

Liberty's construction in the United States to modern digital platforms like Kickstarter supporting 

global digital artists, highlights its significant impact. We fully support and value crowdfunding's 

growth in Indonesia. However, we suggest the Indonesian government refine its crowdfunding laws 

to avoid potential regulatory confusion arising from overly broad rules. 

Balancing crowdfunding for profit and non-profit purposes presents challenges due to the 

differing expectations of investors and donors. Investors typically look for returns and capital gains, 

while donors contribute without expecting material rewards. As the regulator of crowdfunding 

activities, the government must address these varied risk factors. Presently, Indonesia's regulations on 

crowdfunding mainly focus on securities crowdfunding, leading to uncertainties about crowdfunding's 

true purpose and scope. This situation prompts a vital question: What direction does the government 
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envision for crowdfunding in Indonesia, towards profit or non-profit? We advocate for a 

comprehensive review and re-evaluation of these regulations. Effective regulation should protect all 

stakeholders, preventing any feelings of deception. 
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EXPLORANDO LA ESENCIA DEL CROWDFUNDING BASADO EN 

VALORES DE INDONESIA 

 

RESUMEN 

 

En Indonesia, el crowdfunding es ampliamente reconocido como un método de financiación colaborativo 

que permite a empresas, proyectos o iniciativas recaudar fondos a través de la participación comunitaria 

en plataformas en línea. Además del crecimiento continuo de las actividades de financiación colectiva, 

el gobierno de Indonesia ha estado mejorando activamente las regulaciones relacionadas con la 

financiación colectiva. Este esfuerzo es evidente en la evolución regulatoria del Equity Crowdfunding 

(ECF) al Securities Crowdfunding (SCF). El presente estudio se esfuerza por identificar y discutir áreas 

críticas que requieren una cuidadosa consideración por parte del gobierno de Indonesia al regular las 

actividades de financiación colectiva. Aunque las regulaciones existentes se centran principalmente en 

el crowdfunding de valores, persisten ambigüedades con respecto a los principios y objetivos 

fundamentales del crowdfunding en su conjunto. Esta ambigüedad suscita una pregunta crucial: 

¿Considera el gobierno de Indonesia el crowdfunding principalmente como una herramienta para generar 

ganancias o como un medio para apoyar iniciativas sin fines de lucro? Es evidente la necesidad de un 

examen exhaustivo y detallado de las regulaciones existentes, con el objetivo de establecer directrices 

que salvaguarden los intereses de todas las partes interesadas y excluyan cualquier percepción de 

injusticia o explotación. 

 

Palabras clave: derecho comercial, crowdfunding de valores, crowdfunding de Indonesia, financiamiento 

alternativo, autoridad de servicios financieros de Indonesia (Otoritas Jasa Keuangan-OJK). 
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探索印尼证券众筹的本质 

摘要 

在印度尼西亚，众筹被广泛认为是一种协作融资方式，使企业、项目或倡议能够通过在线平台上

的社区参与筹集资金。这种集体融资策略服务于各种目的，包括对人道主义事业、教育、商业企

业、政治活动、公共基础设施和创新努力的支持。众筹作为一种重要的金融工具，为寻找资金的

企业家提供了重要的支持，使得这种融资模式得到了显著的扩展。除了众筹活动的持续增长外，

印尼政府还一直在积极完善与众筹相关的法规。从股权众筹（ECF）向证券众筹（SCF）的监管

演变就证明了这一点。证券众筹作为一种非传统的非银行融资方式脱颖而出。它通过鼓励创造力

和创新，为企业成长提供了显著的优势。印尼的这些监管变化表明，政府致力于使众筹成为一种

更有效、更便捷的金融选择。 

众筹虽然带来了显著的好处，但它也面临着监管方面的挑战，特别是在各种从事众筹的商业实体

中一致实施规则方面，无论其是出于盈利还是非盈利动机。本研究旨在确定并讨论印尼政府在规

范众筹活动时需要考虑的关键领域。虽然现行法规主要关注证券众筹，但关于众筹作为一个整体

的基本原则和目标仍存在歧义。这种歧义引出了一个关键问题：印尼政府是将众筹主要视为一种

盈利工具，还是支持非盈利倡议的手段？显然，我们需要对现有法规进行全面而详细的审查，目

的是制定保障所有利益相关者利益的指导方针，并排除任何不公平或剥削的观点。 

关键词：商业法，证券众筹，印尼众筹，替代融资，印度尼西亚金融服务管理局（Otoritas Jasa 

Keuangan-OJK）。 
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ABSTRACT |  摘要  | RESUMEN 

Protecting the rights and interests of the most vulnerable alimony 

recipients – minor children – is one of the most socially significant 

areas of family law regulation. The basic guarantees of the rights and 

legitimate interests of the child depend on the correctness of the 

regulatory provisions on alimony and the quality of the mechanisms 

for their collection. The lack of legal certainty today in provisions of 

alimony legislation on the forced collection of alimony confirms the 

relevance of this study. Purpose: to explore the features of modern 

Russian legal regulation of the judicial collection of alimony for minor 

children, to identify problems and to formulate proposals for changing 

legislation. Methodology: general scientific dialectical method and 

special methods were used: systemic-structural, formal-legal, logical 

and comparative-legal. Results: the article analyzed the shortcomings 

of legal technology and the current legislation regarding legal 

regulation in the field of alimony legal relations and formed proposals 

for their legislative elimination. The author sees that, despite the 

prevalence of writ proceedings, the potentially higher efficiency of 

alimony payment belongs to a voluntary alimony agreement.  
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1. INTRODUCTION 

Protecting the rights and legally protected interests of children is one of the main tasks facing 

Russia and the world community as a whole. These provisions of the Convention on the Rights of the 

Child1 correspond to the requirements enshrined in the Constitution of the Russian Federation, which 

stipulate the need to ensure, on the basis of standards generally accepted in welfare states, parents and 

other persons raising children, the opportunity to adequately perform relevant social functions. The 

purpose of this article was to analyze the problems of legal regulation of relations for the collection of 

alimony, identify current innovations in this area and offer recommendations for their improvement [1]. 

National legislation enshrines these obligations in Part 1 of Art. 38 of the Constitution of the 

Russian Federation, which establishes the state’s protection of family, motherhood and childhood. It 

follows from this that the forced collection of alimony payments to provide for children under the age of 

majority is one of the main goals of the Russian Federation, implemented by the FSSP of the Russian 

Federation. According to the latter’s reporting data, alimony debt in the Russian Federation currently 

exceeds 150 billion rubles, and the decrease in the balance of unfinished enforcement proceedings for the 

collection of alimony (from 791.7 thousand to 782.5 thousand for 2021)2 is characterized, although 

positive, but weak trend. This confirms the existence and relevance of controversial issues in the legal 

regulation of the judicial procedure for collecting alimony, requiring close attention of the legislator [2]. 

According to paragraph 1 of Art. 80 of the RF IC, the obligation to support children under the age 

of majority is one of the main parental responsibilities. At the same time, it is not the child who has the 

right to collect alimony, but those persons who support him and are the subjects of the alimony obligation 

on the plaintiff’s side, and the child has, backed by the coercive force of the state, the right to upbringing 

and maintenance received from the persons among whom he lives. The subject of the alimony obligation 

has a special purpose - alimony is collected in favor of the plaintiff, but only for the maintenance of the 

child, and the existence of this obligation is determined by its purpose [12]. 

Usually, the obligation to pay alimony is fulfilled voluntarily, and the parents themselves determine 

the conditions for maintaining the child, with the exception of cases of refusal to provide maintenance to 

 
1 Convention on the Rights of the Child (approved by the UN General Assembly on 20.11.1989) (entered into force for the 

USSR on 15.09.1990). - URL: http://www.consultant.ru/document/cons_doc_LAW_9959/ (date of circulation 03.01.2023). 
2 The final report on the results of the activities of the Federal Service for the Prevention of Torture and Other Cruel, Inhuman 

or Degrading Treatment or Punishment in 2021. URL: https://fssp.gov.ru/2765741/ (access date: 09.01.2023). 
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their children, as a result of which controversial cases arise. The most common of the latter are associated 

with: collection of alimony, changing its amount, exemption from paying alimony, changing the 

agreement reached under which alimony is paid voluntarily, as well as the application of liability to 

obligated entities who have not made payments on time [7, 8, 10, 11]. 

Each case from the presented categories has its own specifics, which is expressed in the direction 

of proof, namely in how the burden of proof is distributed between the subjects. Thus, each party to the 

dispute has the responsibility to prove the circumstances that justify their position, demands and 

objections. For example, when establishing paternity (clause 4 of Article 48 of the RF IC) in relation to 

an adult child, if he consents, the court must take into account a number of factors, including whether the 

father knew about the existence of this child and whether he provided assistance in his maintenance. 

Moreover, if the court does not establish the fact of evasion of alimony payments without good reason, 

then the claim is not subject to satisfaction, and it will not be possible to apply for alimony. 

The current Code of Civil Procedure of the Russian Federation allows an interested party to go to 

court with a demand for the collection of alimony both through a claim and through writ proceedings. The 

course of the claim proceedings ends with the issuance of a court decision, and the result of the writ is a 

court order, which has the status of a court decision issued by a single judge [3]. 

Guardianship and trusteeship authorities are actively involved in filing claims for the collection of 

alimony for minor children. In this case, the court will need to establish such facts as the presence of the 

parents of a minor child, the existence of rights and obligations, including the payment of alimony, 

between the minor child and the person in respect of whom the corresponding demands are made, the 

conclusion of a child support agreement by the parents, as well as the presence of a minor a dependent 

child of the entity bringing the claim (guardianship and trusteeship authorities). 

 

2. DIFFICULTIES FOR THE ALIMONY RECIPIENT 

In the course of carrying out both claim and writ proceedings for the collection of alimony, a 

number of acute problems arise, in particular, with the cancellation of a court order by the alimony-obliged 

person. According to Art. 129 of the Code of Civil Procedure of the Russian Federation, the cancellation 

of a court order takes place in a “simplified form”, which does not take into account the validity of the 
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evidence of the alimony debtor in the event of his objections and does not provide for an appeal procedure. 

This gives rise to such difficulties for the claimant as the need to re-apply to the court with a statement of 

claim, additional legal costs, which in turn only delays the process of collecting alimony for minor children 

and gives the debtor the opportunity to conceal property. This legal omission in this matter can be 

considered an unacceptable obstacle to access to justice, which does not correspond to the objectives of 

protecting the right of minors to receive alimony [6]. 

Another similar legal non-settlement, associated with the discrepancy between the claimant and 

the child in one person, can have an extremely negative impact on the legitimate interests and subjective 

rights of minors. This is confirmed by an additional indication of the law that the order for the collection 

of alimony in relation to children must contain information that in the writ of execution is already 

mandatory for the claimant, in accordance with Part 1 of Art. 27 Code of Civil Procedure of the Russian 

Federation. Enforcement proceedings are terminated in the event of the death of the claimant or his 

submission of an application for the return of the writ of execution, which clearly violates the property 

interests of the child. Moreover, if a parent is deprived of parental rights, then there are no grounds for 

terminating enforcement proceedings. 

The right to receive alimony can be exercised by a person at any time. This means that the 

corresponding application to the court can be filed whenever the holder of the right wishes to do so. 

Regardless of at what point the court issues the final procedural document, payments will be awarded from 

the moment the plaintiff applied to the court to receive it. This feature is characteristic of disputes related 

to civil proceedings. In other types of cases, the award of payments is made only from the moment the 

legal force of the court decision is obtained. An interested party can make demands regarding the payment 

of child support only until the child reaches adulthood [5]. 

Once children reach the age of majority, the court can consider only those appeals that relate to the 

accumulated debt. At the same time, it is worth considering that the obligation of parents to provide 

financial assistance to children studying at a higher institution without employment opportunities is not 

enshrined in law, and, as we believe, depends only on the alimony agreement concluded between the 

parties [8]. In this case, only disabled children (disabled and needy adults) can be eligible for alimony. 

Alimony obligations of this type are regulated in detail in Russian law (in particular, in the issue of the 

contractual form of securing such alimony obligations (clause 2 of Article 85)), in contrast to a number of 

states - including the continental system of law, where these relations are regulated by civil legislation. 
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The issuance of a judicial act on the collection of alimony in favor of a minor child depends on the 

establishment of legal facts related to the emergence of an obligation for maintenance (first-degree 

relationship of the alimony payer and the child, failure to provide maintenance voluntarily, including by 

concluding an agreement on the payment of alimony or otherwise form), as well as circumstances 

indicating a violation of the rights of alimony recipients (establishing the fact of a culpable evasion of the 

alimony obligation from fulfilling an obligation, or the fact of providing maintenance in an amount 

insufficient to meet the material needs of the child or below that established by law). This is evidenced by 

the provisions of Art. 80 and Art. 24 of the RF IC aimed at ensuring a balance of interests of minor children 

and their parents within the framework of alimony relations, as well as the purpose of civil proceedings - 

the protection of violated or disputed rights, freedoms and legitimate interests (Article 2 of the Code of 

Civil Procedure of the Russian Federation)3. 

One of the important circumstances for the court is a change in the marital status of one of the 

parties, in particular the appearance in the family of the recipient or payer of alimony of persons who are 

dependent and supported by them (the birth of children of the alimony payer in a new marriage or the 

incapacity of the parents of the recipient of the alimony), so and material condition, for example, its 

improvement or deterioration due to a significant change in the income of the recipient or payer of 

alimony, which may affect the amount of alimony established by the court. At the same time, the judge 

may take into account other circumstances worthy of attention, such as the onset of disability or illness 

that prevents the continuation of previous work, as well as the child’s employment or participation in 

entrepreneurial activity. 

It is worth noting such difficulties for the alimony recipient as the legally unfixed minimum amount 

of alimony to meet the minimum needs of the child, as well as an outdated approach to determining the 

amount of alimony subject to judicial collection, with a share of the payer’s income, which can lead to 

negative consequences in the event of concealment or change in the amount of income by the alimony-

obliged person [7, 10, 11]. 

 
3 Determination of the Constitutional Court of the Russian Federation of December 21, 2011 № 1844-O-O-O "On refusal to 

accept for consideration the complaint of citizen Usenko Sergey Vladimirovich on violation of his constitutional rights by 

paragraph 1 and the third paragraph of paragraph 2 of Article 24, paragraph 2 of Article 80 and Article 81 of the Family Code 

of the Russian Federation". - URL: https://base.garant.ru/70136728/ (date of circulation: 09.01.2024). 
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In case of failure to receive maintenance on a voluntary basis, the alimony recipient protects his 

rights in court, which is a last resort measure for the fulfillment of the alimony obligation in favor of 

minors, which is more common (but not preferable) than concluding an alimony agreement, which is 

equivalent to a writ of execution after certification by notary. An agreement on the payment of alimony, 

regardless of whether the parents are married or not, sets out all the conditions and circumstances that are 

important to the parties, where the eligible and alimony-obliged persons can agree on the frequency of 

alimony payments, including a lump sum payment of the entire amount, or provide transfer of any property 

to pay alimony. 

According to the dispositive nature of the alimony norms of the RF IC, when the parties enter into 

an alimony agreement, the parties are not deprived of its judicial implementation in a settlement agreement 

on the collection of alimony for minor children, which is approved by the court after checking the legality 

of its contents, in accordance with Part 2 of Art. 39 of the Code of Civil Procedure of the Russian 

Federation, and agrees on any terms of payments, except for the amount of alimony as stated in Art. 103 

RF IC [4]. Often the parties entering into such an agreement do not know about the possibility of its forced 

execution upon request, in accordance with Part 2 of Art. 153.11. Code of Civil Procedure of the Russian 

Federation. 

 

3. CROSS-BORDER DISPUTES OVER THE PAYMENT OF ALIMONY 

However, for parents living in different states, controversial issues arising in relation to agreements 

on the payment of alimony, which provide for any method convenient for the parties to pay alimony, cause 

certain difficulties. In accordance with Art. 118 of the RF IC, a person leaving for permanent residence in 

a foreign state has the right to enter into such an agreement with family members to whom he is legally 

obliged to provide maintenance. Accordingly, if it was not possible to reach an agreement with the parent 

obligated to pay alimony, the interested person (the parent with whom the child lives) has the right to 

apply to the court with a demand to determine the amount of alimony in a fixed amount and for a one-

time payment of alimony or for payment of alimony in another way, but the question arises which court 

should be addressed4. 

 
4 Family Code of the Russian Federation of December 29, 1995 N 223-FZ. URL: http://ivo.garant.ru/#/document/ 

58053191/paragraph/133080:0 (date of reference: 09.01.2024). 
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In the case of cross-border alimony, you can file a claim for the recovery of alimony against the 

debtor in a national court in the Russian Federation and a further petition for recognition of its decision in 

the territory of the relevant state with forced execution or directly in a court of a foreign state. A more 

detailed procedure is enshrined in the Methodological Recommendations dated July 30, 2014 No. 0007/18, 

which guide bailiffs when organizing work to fulfill international obligations within the framework of 

enforcement proceedings5. It should be noted that these guidelines are of an organizational nature and 

contain internal rules that guide bailiffs in their work, and are not an act of implementation of the rights 

and obligations of the parties in enforcement proceedings. 

There are situations where bailiffs do not have sufficient information about which government 

institution a child without parental care is in. This complicates the procedure for collecting alimony 

payments in their favor. In order for the presented problem to be resolved, it is necessary to develop a 

database that will contain information about the transfer of children to state institutions, about their 

transfers from one state institution to another. Difficulties may also arise in a situation where the child’s 

guardians do not exercise their right to replace the claimant in the writ of execution. As a result, the child 

does not receive child support, which is an infringement of his rights. Violation of the child’s interests 

also occurs if his legal representatives untimely apply for alimony payments. The problem can be 

eliminated through widespread dissemination of information regarding the collection of alimony [14]. 

It should be noted that the law does not contain instructions on the right of a parent to refuse 

alimony payments, for example, due to the voluntary and conscientious fulfillment of alimony obligations 

by the defendant (if we do not take into account Article 39 of the Code of Civil Procedure of the Russian 

Federation). Moreover, if such voluntary fulfillment was formalized by an alimony agreement, then the 

claim remains without consideration, and if it was a simple transfer of funds or other property, then 

additional proceedings will be required. In every case where the plaintiff refuses a claim for the collection 

of alimony for minor children, the court must be guided primarily by the interests of the minor child. 

However, when considering the plaintiff’s motives for refusing the claim, it should be taken into 

account that intra-family relations are determined not only by legal, but also by moral and ethical norms, 

which are so diverse and not provided for by law. For example, a parental conflict can cause an emotional 

 
5 Methodological Recommendations on the organization of the work of the bailiff-executor on the execution of international 

obligations in the framework of enforcement proceedings from 30.07.2014 № 0007/18. - URL: 

http://www.consultant.ru/document/cons_doc_LAW_120109/ (date of circulation: 09.01.2024). 
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appeal to the court with demands for the collection of alimony, the amount of which, based on a court 

order, may be significantly less than the amount of money that was paid by the alimony-obliged person 

on a voluntary basis. It can be assumed that in this case, the prohibition on the exercise of the right to 

refuse a claim by the legal representative of a minor child clearly does not meet the property interests of 

the latter [13]. 

Therefore, in order to exclude such violations of the rights of a minor by his legal representative, 

it would be necessary to establish certain control on the part of state bodies and a mechanism for verifying 

all the circumstances that served as the motive for the plaintiff’s refusal of the claim. Accordingly, positive 

court decisions when the plaintiff refuses a claim in cases of collection of alimony must be supported by 

the provision of a notarized agreement of the parties on the payment of alimony or by establishing the fact 

that the parents have resumed running a common household or living together. 

In matters of collecting the maintenance of minors, there are still a number of controversial issues 

that require further research. In particular, considering judicial practice, we can highlight the issue of the 

existence of an actual presumption of provision of maintenance to a child by a parent living with him, 

despite the equal obligation of parents to support minor children. The unilateral effect of such a 

presumption causes a high probability of refusal by the court to satisfy the demands of the alimony-

obligated parent to terminate alimony payments for the period of cohabitation with the child. 

Such a violation of the principle of equality of spouses results in an actual presumption of the 

mother’s preemptive right to keep the child with her when the parents live separately, and with the law’s 

failure to ensure the right to maintenance for the ex-husband, even if he remained with the minor child 

and maintains him in the first 3 years after birth, in contrast to the child’s mother, who has such a right 

according to Art. 89 RF IC. All this deserves the attention of the legislator and reasonable gender 

neutralization of family law norms [9]. 

 

4. CONCLUSIONS 

Thus, when considering cases related to ensuring the legitimate interests of minor children, first of 

all, the court must guarantee the protection of their rights in each specific case, including when accepting 

the plaintiff’s refusal of the claim and concluding a settlement agreement on the payment of alimony, 
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which determines the conditions, but not the amount of the required maintenance for minor children. 

Because, this agreement, unlike settlement agreements on disputes from other alimony legal relations, 

where it is possible to bypass some restrictions, can only confirm existing alimony legal relations or 

specify their content, but in no way reduce the amount of alimony payments. 

In any case, the voluntary fulfillment of the alimony obligation, carried out with the help of a 

simpler alimony agreement in comparison with the judicial one, from the point of view of real material 

assistance in relation to minors in need, is more rational than a repressive order. A higher commitment to 

the latter among alimony recipients is mostly associated with a psychological problem, rather than a lack 

of consensus with the payer, which aggravates the already problematic institution of alimony agreements. 

In this situation, it seems advisable to retain the opportunity to find consensus and formalize your alimony 

agreements by concluding a settlement agreement not only in pre-trial proceedings, but also in court. 
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VACÍOS LEGISLATIVOS EN MATERIA DE COBRO DE PENSIONES 

ALIMENTICIAS A MENORES DE EDAD 
 

RESUMEN 

 

La protección de los derechos e intereses de los beneficiarios de pensiones alimenticias más vulnerables 

(los hijos menores) es una de las áreas socialmente más importantes de la regulación del derecho de 

familia. Las garantías básicas de los derechos e intereses legítimos del niño dependen de la corrección 

de las disposiciones reglamentarias en materia de pensión alimenticia y de la calidad de los mecanismos 

para su cobro. La falta de seguridad jurídica actual en una serie de disposiciones de la legislación sobre 

alimentos sobre el cobro forzoso de alimentos confirma la relevancia de este estudio. Propósito: explorar 

las características de la regulación legal rusa moderna del cobro judicial de la pensión alimenticia para 

hijos menores, identificar problemas de regulación legal y formular propuestas específicas para cambiar 

la legislación. Base metodológica: en la elaboración de la investigación se utilizó el método científico 

dialéctico general y métodos especiales: sistémico-estructural, formal-jurídico, lógico y comparativo-

jurídico. Resultados: El artículo analizó exhaustivamente las deficiencias de la tecnología jurídica y las 

características de la legislación vigente en materia de regulación legal en el campo de las relaciones 

jurídicas alimentarias y formuló propuestas para su eliminación legislativa. El autor considera que, a 

pesar de la gran prevalencia de los procedimientos judiciales en los casos de cobro de alimentos, la 

eficiencia potencialmente mayor del pago de los alimentos corresponde a un acuerdo voluntario de 

alimentos. Conclusiones: el estado actual de la regulación legal de la institución de la pensión alimenticia 

para menores, incluidas las deficiencias de carácter sustantivo y procesal, se caracteriza por la 

imperfección e ineficacia de una serie de disposiciones reglamentarias del Código de Familia de la 

Federación de Rusia, que a su vez puede afectar la estabilidad y eficiencia de las decisiones y órdenes 

judiciales y necesita reformarse. 

 

Palabras clave: pensión alimenticia, obligaciones alimentarias de los padres, derecho de familia, 

procedimientos de ejecución, procedimientos judiciales. 
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未成年子女抚养费征收领域的立法空白 

摘要 

保护最脆弱的抚养费接受者——未成年子女——的权益，是家庭法规范中最具社会意义的领域之

一。儿童权利和合法利益的基本保障取决于抚养费监管规定的正确性及其征收机制的质量。今天

，在抚养费立法中关于强制征收抚养费的一些规定缺乏法律确定性，这证实了本研究的相关性。

目的：探讨现代俄罗斯对未成年子女司法征收抚养费的法律监管特点，找出法律监管的问题，并

提出改变立法的具体建议。方法论基础：在研究准备过程中，使用了通用的科学辩证方法和特殊

方法：系统结构法、正式法律法、逻辑法和比较法律法。结果：本文全面分析了法律技术的不足

和当前抚养费法律关系领域法律监管的特点，并提出了立法消除这些不足的建议。作者认为，尽

管在抚养费征收案件中，书面诉讼的流行程度很高，但抚养费支付的潜在高效率属于自愿抚养费

协议。结论：当前对未成年人抚养费制度的法律监管状况，包括实质性和程序性的缺陷，是因为

俄罗斯联邦家庭法典的一些监管规定不完善和无效，这反过来又可能影响法院裁决、命令的稳定

性和效率，因此需要进行改革。 

关键词：抚养费、父母的抚养费义务、家庭法、执行程序、司法程序。 
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ABSTRACT |  摘要  | RESUMEN 

Electronic money or known e-money according to the explanation of 

general provisions in article 1 of Bank Indonesia Regulation Number 

20/6/PBI/2018 concerning Electronic Money. Advantage of use e-

money a faster transaction process compared to cash because there is 

no need for online authorization, signature or pin and balance e-money 

can be filled in from various means provided by the publisher. The 

formulation of the problem that will be study in this research is how 

legal protection is for student users e-money as a means of non-cash 

payment in the Islamic boarding school environment. The research 

results show that students who are legal subjects also have the right to 

receive protection. The form of protection provided to citizens of the 

relevant country e-money regulated in Bank Indonesia regulations and 

POJK No. 1 of 2013 concerning electronic money and also in DSN 

MUI Fatwa 116/DSN-MUI/IX/2017. 
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1. INTRODUCTION 

Changes in people's lives continue to develop with the increasingly rapid development of 

information technology in this era. This development affects various sectors in social, cultural, 

educational, security and economic. In the monetary sector, we continue to develop to keep up with 

technological developments, one of them is banking which continues to innovate in its services. 

Customers as users of banking services must receive special attention from banks to always provide 

the best service [2]. In banking, certain there are financial transactions in which currently money is 

also developing into electronic money. 

Electronic money or what is known as e-money according to the explanation of the general 

provisions in article 1 of Bank Indonesia Regulation Number 20/6/PBI/20181 concerning Electronic 

Money, is a payment instrument issued by an issuer whose user previously deposited money with the 

issuer which already saved on a server or chip. Based on the above understanding,e-money is a non-

cash payment made by depositing money then saved on the server. 

Advantages of use e-money is a faster transaction process compared to cash because there is 

no need for online authorization, signature, pin and supply e-money has been provided by the 

publisher. A simple example when making transactions with a small number of users e-money no 

need to be confused about exact change or receiving change and no need to worry about calculating 

errors in transactions [2]. There is still the possibility of calculation errors occurring because of this 

human error or servers that are hacked by someone else. 

Presence e-money this not even applies to society in general but has spread to the Islamic 

boarding school environment. The beginning for the national movement to use electronic money was 

pioneered by the Daruut Tauhid Islamic Boarding School, Tebuireng Jombang Islamic Boarding 

School, Sunan Pandanaran Islamic Boarding School [13]. With development e-money Bank Indonesia 

is increasingly taking the opportunity to collaborate with Islamic boarding schools, such as the Darut 

Tauhid Islamic Boarding School and the Nurul Jadid Islamic Boarding School [7]. Not only that, 

already a lot Islamic boarding school are implementing electronic money in financial transaction 

activities with in the Islamic boarding school environment. 

The Islamic boarding school aims to implement e-money as a means of payment to make it 

easier for students, Admiministration in Islamic boarding school and student guardians in managing 

 
1 Bank Indonesia Regulation Number 20/6/PBI/2018, https://www.bi.go.id/en/publikasi/peraturan/Pages/PBI-200618.aspx 

(accessed 23.02.2024). 

https://www.bi.go.id/en/publikasi/peraturan/Pages/PBI-200618.aspx
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financial circulation. Just as among Islamic boarding school students it is to minimize loss of money, 

among Islamic boarding school administrators it is a method of building the character of frugal living 

for students; and among Islamic boarding school guardians, it is to make it easier for Islamic boarding 

school guardians to pay boarding school fees, food money, pocket money and so on [14]. The 

guardians of students no longer need to regularly visit the Islamic boarding school every week or 

every month to control the finances of their sons/daughters at the Islamic boarding school because it 

has been made easier with the system ine-money implemented by Islamic boarding schools. 

It happened e-money The Islamic boarding school environment, which is an environment with 

a solid Islamic religion, must avoid the prohibitions regulated by law. Nyoman's research (2013) 

discusses the form of legal regulation of electronic money regulated in Bank Indonesia Regulation 

Number 11/12/PBI/2009 concerning Electronic Money and through standard agreements regulated 

by the issuer in the form of terms and conditions for card holders. Tasya's research (2023) discusses 

transaction practices and how Islamic law reviews multi-contract practices in card transactions. E-

Provisions used as a means of non-cash payment at the Nurul Jadid Islamic boarding school based on 

Muqāranah madzāhib or comparison of madzhab. Irsyadul's research (2022) discusses legal review 

(fiqh) in using transactions Smart Card Students. 

The current research has novelty value from previous research, namely that the recent research 

discusses legal protection for student students e-money. The formulation of the problem that studied 

in this research is how legal protection is for student users e-money as a means of non-cash payment 

in the Islamic boarding school environment. Due to this, the research with the title “Legal Protection 

of User Students E-money As a Non-Cash Payment Tool in the Islamic Boarding School 

Environment" This important to do with academic studies and data to produce conclusions that 

provide arguments for the issues raised. 

 

2. RESEARCH METHODS 

In legal research, an approach needed as an auxiliary medium for analysing the legal issues studied. 

The research approach used a statutory approach and conceptual approach. The abstract approach departs 

from the views and doctrines that develop in legal science, then the legislative approach is carried out by 

examining all laws and regulations related to the legal issue. By studying the views and doctrines that 
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develop in legal science, this research can find ideas which then give rise to legal understanding and 

concepts and legal principles related to the issues [11]. 

 

3. RESULTS 

Definition of Santri and Islamic Boarding School  

Santri in the definition, according to Gus Mus, "Santri are kiai students who are educated with love 

to become strong believers (who not shaken in their faith by relationships, interests, and differences), who 

love their country, and at the same time respect their teachers and parents even though both of them are 

gone. A group of people who have compassion for fellow humans and are good at being grateful”2. 

The term pesantren is no stranger to hearing in the community because pesantren is an educational 

institution that is growing in the community. Definition According to Halili, Pesantren has a unique feature 

with the presence of kyai as teachers, hostels, mosques or musholla and the presence of santri who live in 

the hostels; Pesantren is also an educational institution that pays great attention to building people in good 

direction and having empathy for others, both traditional and modern [5]. According to Suib, the term 

pesantren cannot separated from kiai, santri, kitab kuning and mosque, these four elements distinguish 

pesantren from other institutions [15]. 

Payment system 

The payment system brings together parties who receive and pay in transactions. The institution 

that plays a vital role in the payment system is the Bank, which has an intermediary function because the 

Bank is a direct legal source that facilitates the transfer of funds between agents. In this payment system, 

several terms are known to interested parties. 

First, called with cardholder, is a user of a payment card issued by an issuer. In this case, those 

referred to as cardholders are Islamic boarding school students; second, Issue, is a banking institution that 

creates and issues cards to users (cardholders). Examples of issuers are banks that issue credit cards such 

 
2Definisi Santri Menurut Gus Mus, artikel Nu Online, https://www.nu.or.id/nasional/definisi-santri-menurut-gus-mus-dw7wM 

(accessed 23.02.2024). 

https://www.nu.or.id/nasional/definisi-santri-menurut-gus-mus-dw7wM
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as Bank Lippo, Bank BCA, and other banks. Third, Merchant, internet-based payments require the 

Merchant to be the person who provides goods or services to be exchange for payment [3]. 

Fourth, called an Acquirer, is a banking institution that creates accounts for shops that accept 

payments and carries out the authorization process for payment cards received by merchants from 

cardholders. Such as Bank Mandiri, BCA, CitiBank, and so on; fifth, Payment Gateway, which is a device 

operated to process payment messages, including payment instructions from cardholders by acquirers or 

third parties; sixth, The Brand Holder is the developer of the payment card system, who protects, promotes 

and creates rules for its use. There are several brand holders who are economic institutions and act as 

issuers or acquirers. For example, brand holders are Visa, MasterCard, Amex, and so on; seventh, third 

party which used to run the payment gateway by the acquirer or issuer [3]. 

The methods presented in the payment system start from the simplest to manual. Offers from non-

cash payment sites include bank settlement services and intermediary payments. Bank Indonesia 

regulations explain that the value of money issued is stored electromagnetically in a media server, as a 

means of free deposit of money as a means of payment for users and traders [13]. 

Legal Protection for User Students’ E-Money as a Non-Cash Payment Tool in the Islamic 

Boarding School Environment  

Legal protection can simply be interpreted as an effort to protect the rights of citizens through 

statutory regulations. Talking legal protection indeed cannot be separated from the rule of law, where a 

country has a close relationship with its citizens regarding the rules that will be set for its citizens [17]. 

According to Hetty Hasanah, legal protection is any effort that can guarantee legal certainty, so that it can 

provide legal protection to the parties concerned or those taking legal action [6]. 

Indonesia a country of law certainly has principles related to legal protection, the principles based 

on Pancasila and the concept of the rule of law, the two sources prioritize recognition and respect for every 

human being [1]. 

E-money is a payment instrument issued since 2007 in Indonesia through Bank Indonesia 

Regulation 11/12/PBI/2009 concerning electronic money (e-money) [12]. According to the Bank for 

International Settlements-money “stored-value or prepaid products in which a record of the funds or value 

available to a consumer stored on an electronic device in the consumer’s possession.” It can be interpreted 
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that e-money is a card-based or prepaid electronic money product where the user deposits money with the 

issuer for refill and the value of the funds are recorded and stored for later use. e-Money can be used for 

all kinds of retail or small payments [16]. 

Development of e-money use continues to increase from year to year, initiated by the GNNT 

movement (National Non-Cash Movement) in 2018 reached 144,361,292 devices [8]. Bank Indonesia is 

trying to collaborate with several institutions, one of which is Islamic boarding schools. The Islamic 

boarding schools that started the experiment are the Darut Tauhid Islamic Boarding School, West Java 

and the Al-Mawaddah Islamic Boarding School, East Java; related campaigns e-money In Islamic 

boarding schools it continues to be encouraged until it reaches the Tebu Ireng Islamic Boarding School in 

Jombang3, then the Sunan Pandanaran Islamic Boarding School, Sardonoharjo welcomed this innovation 

by requiring its students, numbering approximately 3,000 students, to use e-money in transactions4. 

A form of legal protection provides by the state for its citizens through statutory regulations. The 

use of e-money is based on Bank Indonesia Regulation Number 20/6/PBI/2018 concerning Electronic 

Money. In the PBI explanation, the administration of electronic money must pay attention to several 

principles, one of which is consumer protection. Furthermore, article 43, paragraph (2) explains the 

publisher's obligations, namely: 

a. limit requests and use of User data and, or information, to the extent necessary for the 

administration of Electronic Money; 

b. provide refilling facilities and infrastructure (Top Up) broadly for User needs, and; 

c. has a mechanism to compensate users for financial losses as long as the losses are not caused by 

the User's error or negligence. 

Regarding this basis, it is the state's effort, case Bank Indonesia, to protect consumers who use 

electronic money. So that e-money users can make transactions more efficiently and safely without worry. 

 
3Tebuireng Pelopori Transaksi Non-Tunai di Lingkungan Pesantren. NU Online, https://nu.or.id/nasional/tebuireng-pelopori-

transaksi-non-tunai-di-lingkungan-pesantren-OMCYw (accessed 23.02.2024). 
4 Santri Sunan Pandanaran Kini Wajib Transaksi tanpa Uang Tunai. https://www.republika.co.id/berita/dunia-

islam/islamnusantara/15/11/17/nxyaxk346-santri-sunan-pandanaran-kini-wajib-bertransaksi-tanpauang-tunai (accessed 

23.02.2024). 

https://nu.or.id/nasional/tebuireng-pelopori-transaksi-non-tunai-di-lingkungan-pesantren-OMCYw
https://nu.or.id/nasional/tebuireng-pelopori-transaksi-non-tunai-di-lingkungan-pesantren-OMCYw
https://www.republika.co.id/berita/dunia-islam/islamnusantara/15/11/17/nxyaxk346-santri-sunan-pandanaran-kini-wajib-bertransaksi-tanpauang-tunai
https://www.republika.co.id/berita/dunia-islam/islamnusantara/15/11/17/nxyaxk346-santri-sunan-pandanaran-kini-wajib-bertransaksi-tanpauang-tunai
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Apart from that, OJK also provides legal protection and supervises the payment system e-money 

which regulated in article 29 of OJK Regulation no. 1 of 2013 concerning consumer protection in the 

financial services sector. by providing customer service that is accurate, honest, clearnot misleading, when 

a loss occurs to one of the parties. 

In the Islamic boarding school environment, of course, the rules that made to shape the character 

of students based on Islamic law. Sharia there fore, it is implemented e-money in the Islamic boarding 

school environment, it must also be base on rules sharia. The DSN MUI fatwa explains that the 

administration and use of electronic money must be riba, gharar, maysir tadlis, risywah, israf, and 

transactions over haram or immoral objects. the fatwa also regulates protection for users, case a student at 

an Islamic boarding school. With all the activities in Islamic boarding schools, it is not uncommon for 

students to lose their personal belongings, including when students lose their cards e-money based on the 

provisions of Fatwa DSN if the card lost then the amount of money saved will not be lost. 

Santri who are legal subjects also have the right to receive protection. The form of protection 

provided to citizens of the relevant countrye-moneyregulated in BI regulations and POJK No. 1 of 2013 

concerning electronic money is also a DSN MUI Fatwa 116/DSN-MUI/IX/20175. 

 

4. CONCLUSION 

The presence of e-money not only applies to society in general but has spread to the Islamic 

boarding school environment, especially santri in Islamic boarding school. In the Islamic boarding school 

environment, of course, the rules that are made to shape the character of students are based on Islamic 

sharia law. So the implementation of e-money in the Islamic boarding school environment must also based 

on sharia rules. Santri are legal subjects and have the right to receive protection. The form of protection 

provided to citizens of the relevant country is regulated in BI regulations and Law No. Concerning 

electronic money, there is also the DSN MUI Fatwa 116/DSN-MUI/IX/2017. 

 

 

 
5 Fatwa DSN MUI No. 116/DSN-MUI/IX/2017 
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PROTECCIÓN LEGAL PARA LOS ESTUDIANTES USUARIOS EL DINERO 

ELECTRÓNICO COMO HERRAMIENTA DE PAGO NO EFECTIVO EN EL 

ENTORNO DEL INTERNADO ISLÁMICO 
 

RESUMEN 

 

Dinero electrónico o dinero electrónico conocido según la explicación de las disposiciones generales del 

artículo 1 del Reglamento del Banco de Indonesia número 20/6/PBI/2018 sobre dinero electrónico. La 

ventaja de usar dinero electrónico es un proceso de transacción más rápido en comparación con el 

efectivo porque no hay necesidad de autorización en línea, firma o PIN y el saldo del dinero electrónico 

se puede completar desde diversos medios proporcionados por el editor. La formulación del problema 

que se estudiará en esta investigación es cómo es la protección legal para los usuarios estudiantiles del 

dinero electrónico como medio de pago no monetario en el entorno de los internados islámicos. Los 

resultados de la investigación muestran que los estudiantes que son sujetos de derecho también tienen 

derecho a recibir protección. La forma de protección brindada a los ciudadanos del país correspondiente 

es el dinero electrónico regulado en las regulaciones del Banco de Indonesia y POJK No. 1 de 2013 sobre 

dinero electrónico y también en DSN MUI Fatwa 116/DSN-MUI/IX/2017. 

 

Palabras clave: Protección jurídica, dinero electrónico, internado islámico 

 

 

 

伊斯兰寄宿学校环境下学生用户使用电子货币作为非现金支付工具的法律保护 

摘要 

电子货币，或根据印度尼西亚银行2018年第20/6/PBI/2018号条例中关于电子货币的一般规定，被

称为电子货币。与现金相比，使用电子货币的优势在于交易过程更快，因为不需要在线授权、签

名或密码，并且电子货币的余额可以通过发行方提供的各种方式进行充值。本研究将探讨的问题

是，在伊斯兰寄宿学校环境中，作为学生用户的电子货币作为一种非现金支付方式，其法律保护

如何。研究结果表明，作为法律主体的学生也有权获得保护。为该国公民提供的电子货币保护形

式，在印度尼西亚银行条例和2013年关于电子货币的第1号POJK以及DSN MUI Fatwa 116/DSN-

MUI/IX/2017中均有规定。 

关键词：法律保护，电子货币，伊斯兰寄宿学校。 
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measures taken by the European Union to ensure the continuity of food 
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appropriate to deal with the consequences of extreme weather. 
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1. INTRODUCTION 

At the end of the second, more or less calm decade of the XXI.th century, the food crisis arrived for 

reasons that no one could have expected. The protection against the international human epidemic of 

COVID-19 led to the paralysis of international and local trade for a short time, while in the middle of 

March 2020 there was no specialist in Europe who could give a clear answer to what effect the spread of 

the epidemic will have on the market of agricultural products. For several weeks, it was impossible to 

predict whether there would be a producer who would be able to produce the basic foodstuffs; whether the 

countries ensure the passage of products across the border; finally, if these two conditions are met, will 

people be able to buy basic food at all due to the hundreds of thousands of job losses [3]. 

However, while there was uncertainty around the world in finding the right method of protection against 

the epidemic until the development of the vaccine - due to lack of medical experience – it was recognized 

everywhere that the continuous supply of food to the population is above all else. Just as the closures and 

measures to limit people's social relations were introduced by law, the legislation carried out due to the 

emergency caused by the epidemic could provide the public law, epidemiological and other frameworks 

for protection. The right to agricultural subsidies could not be left out of the crisis legislation either [8]. 

The unprecedented global problem has highlighted the life force exposure of the agriculture, fisheries, 

aquaculture and food sectors. It has become clear that every effort must be made to prevent the gradual 

shutdown of the world's industrial and service sectors starting in February 2020 from causing a food 

security crisis. In its announcement, the Commission explained in item-by-item provisions in which cases 

it considers subsidies to be granted on the basis of point c) of Article 107(3) of the TFEU to be compatible 

with the internal market. According to the announcement, in the case of agricultural production, state 

support became compatible with the internal market, if its amount did not exceed 800,000 euros per 

company and it was provided in the form of direct support, repayable advances, tax benefits, or payment 

facilitation. The announcement also defined the rules for loan guarantees, preferential loan interest rates, 

subsidies provided in the form of loans and guarantees through credit institutions, as well as short-term 

export credit insurances compatible with the internal market. To this end, the EU has taken extraordinary 

measures to support the sectors that play a role in food. Thanks to the measures, in the period after the 

outbreak of the coronavirus epidemic, the EU agri-food industry supplied the European population with 

adequate quality and safe food, despite the buying fever experienced in the few days before the closures 

[9].  
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In order to maintain food security, the Commission partly provided guidelines for the safe operation of 

the food supply chain, and partly decided to introduce measures to directly support farmers and rural areas, 

which included direct subsidies, extraordinary market subsidies and measures to simplify the CAP [19]. 

In the framework of the plan, the Commission ensured that the Member States ensure the functioning 

of the single market for goods by creating green lanes. The green lane system established at the designated 

border crossings enabled a quick border control - taking no more than 15 minutes. The Commission has 

published a practical guide to ensure that employees who commute within the EU and perform a key task 

in the fight against the pandemic caused by the coronavirus can get to their workplace without hindrance. 

The new temporary measures also made it possible for the EU countries to use the remaining sums of the 

rural development funds to support agricultural producers and small businesses in the agri-food industry 

in 2020. In order to increase the cash flow of agricultural producers, the Commission increased the advance 

payments of subsidies provided under the CAP from 50% to 70% in the case of income subsidies, and 

from 75% to 85% in the case of rural development payments. Based on the newly adopted temporary 

framework for state subsidies, agricultural producers could receive subsidies of up to 100,000 euros per 

farm, and food processing and distribution companies up to 800,000 euros, with this amount also being 

supplemented by the de minimis subsidy [7]. 

  As part of the special market measures, the Commission provided private storage support for dairy 

products (skimmed milk powder, butter, cheese) and meat products (beef, sheep and goat meat) to facilitate 

the temporary reduction of supply. This measure allowed some of the mentioned products to be 

temporarily withdrawn from the market for a minimum of 2-3 months and a maximum of 5-6 months. The 

Commission also allowed the producers of the milk, flower and potato sectors to deviate from certain rules 

of EU competition law, within this framework it was possible to jointly plan milk production in the milk 

sector, and to withdraw products from the market in the flower and potato sectors. As part of the special 

market measures, the Commission made the implementation of the market support programs for wine, 

fruit, vegetables, table olives, olive oil, and beekeeping products, as well as the EU school program (school 

fruit, school vegetable and school milk program), flexible [12]. 

   In order to increase the resilience of agriculture, the deadline for submitting applications for CAP 

payments was extended, and in order to reduce the number of personal contacts in the process of tracking 

payments, personal inspections were omitted. Within the framework of the crisis plan, on May 27, 2020, 

in response to the economic trauma caused by the coronavirus, the Commission proposed the EUR 750 
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billion Next Generation EU temporary recovery instrument and the targeted strengthening of the long-

term EU budget for the period 2021-2027. The EU heads of state and government reached a political 

agreement on the package on July 21, 2020, and the Parliament and the Council finalized it on November 

10, 20201.  

 

2. THE IMPACT OF COVID 19 ON HUNGARIAN AGRICULTURE 

The human pandemic, which started in China at the end of 2019 and arrived in Europe a few months 

later, has had a shocking impact on many areas of agriculture and the food supply system in Hungary. The 

first immediate impact was the disruption of local and global supply systems. The initial panic triggered 

a buying fever that led to temporary shortages of certain foodstuffs (frozen meat, preserved food). During 

the closures, limited access to food increased the demand for ingredients for home-made ready meals, 

causing rise of prices and shortage of goods (flour, yeast, sugar). At the outbreak of the epidemic, it was 

not possible to make a reliable forecast of the extent to which labour shortages caused by the mass 

outbreaks or the prohibition on leaving the residence would affect the agricultural sector as a whole, 

especially the labour-intensive sectors (horticulture, viticulture) [15]. 

 As time progressed, the likelihood of the epidemic spreading in open spaces became less likely in 

our country, and consequently, contrary to early estimates, the impact of the decreasing manpower was 

small on the agricultural economy [2]. 

 By the middle of March 2022, the biggest problem was the disruption of supply chains. Consumer 

confidence in the safety of food was also a problem. In the first months of the outbreak, conflicting 

opinions were published on what treatment or cleaning should be used for food on market to avoid the 

risk of infection. Given priority to food supply safety, the situation has now been resolved in the medium 

term, the extent of the recession in retail chain sales was smaller than in other sectors of the economy. 

Although the economic performance of the catering sector, at the end of the food chain, has declined 

compared to previous years, the constraints have also created new forms of food supply (Pálfay, 2023). 

 
1 European Commission 2020. Short-term outlook for EU agricultural markets in 2020, Retrieved from 

https://agriculture.ec.europa.eu/news/short-termoutlook-despite-challenges-arising-coronavirus-outbreak-eu-agri-food-

sectorsshow-2020-04-20_en#moreinfo (last visited: 02.03.2024); Eurostat 2022. Database, 

https://ec.europa.eu/eurostat/en/web/main/data/ database (last visited: 02.03.2024). 

 

https://agriculture.ec.europa.eu/news/short-termoutlook-despite-challenges-arising-coronavirus-outbreak-eu-agri-food-sectorsshow-2020-04-20_en#moreinfo
https://agriculture.ec.europa.eu/news/short-termoutlook-despite-challenges-arising-coronavirus-outbreak-eu-agri-food-sectorsshow-2020-04-20_en#moreinfo
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Unfortunately, all sectors of agriculture suffered heavy losses due to the epidemic, but despite this, 

food supply in Hungary remained uninterrupted and secure. 

This was possible because, in addition to the measures taken by the government, the labour demand 

in agriculture during the early spring and late autumn period, which was the most affected by the 

pandemic, was relatively low and the harvest period was not affected by the epidemic restrictions. The 

horticultural sector, which requires a continuous labour force, is composed of small farms so continuous 

work was possible by using family workforce. It can therefore be said that, compared to the other sectors, 

the agricultural decline during the pandemic was small.  

 

3. THE MOST IMPORTANT MEASURES OF HUNGARIAN LEGISLATION DURING 

COVID 19   

The most important measures taken by the Hungarian Government and the Ministry of Agriculture 

are financial ones. As part of the Action Plan for Economic Protection, the Ministry developed the National 

Food Crisis Management Programme, under which the Government provided HUF 25 billion (about EUR 

70.5 million) to agricultural producers, producer organisations and food enterprises to manage the 

economic impact of the pandemic.2 Transitional support may take the form of a grant, an interest rate 

subsidy or a guarantee premium subsidy. Applicants must be enterprises active in primary agricultural 

production, food processing, forestry, hunting or fishing3.  

  Under the so-called "Agricultural Széchenyi Card" scheme, agricultural enterprises can apply for 

an overdraft facility (overdraft facility) of up to HUF 200 million per enterprise for a one, two or three-

year term, provided that the eligibility criteria are met. The Government provides full interest subsidies, 

full guarantee fee support and full administrative cost support for the whole period of the loans, but other 

costs related to the loans may also be fully covered by the Government in certain cases4.  

 Under the Action Plan for Economic Protection, a number of measures have been taken in relation 

to taxation: the reduction of the burden on employers and workers is extended to part of the ornamental 

 
2 Government Decree No. 1196/2020 (IV.30.) 
3AM Decree No. 20/2020 (VI.19.) on the general conditions for granting temporary support to agricultural enterprises and food 

processing undertakings in difficult economic circumstances due to the coronavirus epidemic Section 2 (1) (3) 
4 AM Decree No. 14/2020 (IV.10.) on the granting of full small amount support to the Agricultural Széchenyi Card Construction 

within the framework of the Action Plan for Economic Protection. 
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horticulture sector, wine producers, pálinka producers, small farms and breweries until 30 June; a 2 

percentage point reduction in social contribution tax; postponement of the deadline for annual accounts 

and tax declarations until 30 September; speeding up the VAT refund process (from 75 to 30 days for 

normal taxpayers and from 30 to 20 days for "reliable taxpayers"). 

In addition, the agricultural sector has been exempted from the obligation to pay water resources 

tax during the emergency caused by the epidemic5.  

  The Ministry of Agriculture has succeeded in ensuring that agricultural work could be unhindered 

during the curfew period and that foreign seasonal agricultural workers could enter the country. The police 

chief has decided to allow citizens of neighbouring countries and Hungarian citizens of Hungarian 

nationality to enter Hungary in order to meet the labour needs of the agricultural sector6.  

  To ensure the smooth running of production and to take into account the specific labour needs of 

the agricultural sector, the rules on simplified employment in the agricultural sector have been made more 

flexible. In 2020, the annual limit for casual and seasonal work could be 180 days instead of 120 days7. 

 According to the Hungarian agriculture minister, the most important objective after the crisis 

should be further development. In light of this, the Ministry of Agriculture has announced a new 

agricultural investment package worth HUF 80 billion (around EUR 225 million) for the livestock and 

horticulture sectors. In addition, the ministry has launched a new website called the Producer Basket to 

provide an online trading platform to help farmers find buyers in the more difficult situation of social 

distance [18]. 

Under the programme, priority support was given to the most vulnerable sectors of agriculture. 

The aim of the support was to maintain production and agricultural exports in the face of the general 

recession and to safeguard the acquired positions of the sector [4]. 

 

 

 
5 Government Decree No 123/2020 (IV. 16.) on the fulfilment of the obligation to pay water resource charges during an 

emergency. 
6 Order of the National Police Chief of 20 May 2020 
7Act LVIII of 2020 on transitional rules and epidemic preparedness related to the end of an emergency, Section 169. 
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The following table summarises the specificities of the aid for the most exposed agricultural areas:  

Table 1. Hungarian Agricultural Sectors and special degrees  

Sector Objective Measure Legal standard 

Poultry welfare costs Fattening animal aid AM Decree No. 29/2020 (VI.22.) on the detailed 

conditions for the use of transitional aid for poultry and 

pig farmers from the National Food Crisis Management 

Programme, drawn up as part of Action Plan for 

Economic Protection. 

beekeeping ecosystem 

service 

compensation for the 

compensation of 

transhumance is made more 

difficult HUF 1 000 aid per 

hive  

 

fish farming conservation 

of fish stocks 

subsidy for loss of turnover 

justified by a fall in demand 

AM Decree No. 30/2020 (VI. 22.) on the detailed 

conditions for receiving transitional aid from the 

National Food Crisis Management Programme, drawn 

up as part of the Action Plan for Economic Protection, 

for enterprises engaged in fish farming. 

winery preserving the 

capacity of 

wine tourism 

compensation for loss of 

sales of locally marketed 

processed wine 

AM Decree No. 38/2020 (VII.30.) on the detailed 

conditions for granting transitional aid to wine 

producers in the HORECA sector and in the wine 

tourism sector under the National Food Crisis 

Management Programme drawn up as part of the Action 

Plan for Economic Protection. 

fruit and 

vegetables 

strengthening 

the social 

dimension, 

donations 

cooperatives distribute 5% of 

the processed product free of 

charge - compensation for 

this 

AM Decree No. 26/2020 (VI.22.) on the detailed rules 

for the use of transitional support from the National 

Food Economy Crisis Management Programme for 

certain horticultural enterprises, developed as part of the 

Action Plan for Economic Protection. 

producers maintaining 

sectoral 

capacities 

maintenance of production 

capacity for milk, beef cattle 

and ornamental plants - 

compensation for proven loss 

of income 

AM Decree No. 20/2020 (VI.19.) on the general 

conditions for granting temporary support to agricultural 

enterprises and food processing undertakings in 

difficulty as a result of the coronavirus epidemic. 

AM Decree No 25/2020 (VI.22.) on the detailed rules 

for the use of the transitional aid to be granted to food 

processing undertakings from the National Food Crisis 

Management Programme, which is part of Action Plan 

fro Economic Protection. 

food industry donate loss of sales due to reduced 

demand - the food that cannot 

be sold is handed over as a 

donation after a control by 

the NÉBIH - and the loss of 

income is received as a 

subsidy 
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4. PUBLIC LAW SPECIALITIES OF STATE OF DANGER IN HUNGARY  

In March 2020, as the epidemic spread, a state of danger and a special legal regime became 

necessary.8  The state of danger is a type of special legal order alongside a state of war and a state of 

emergency. In a state of danger, the Government has wide powers to suspend the application of certain 

laws, to derogate from already promulgated laws or to take other measures to resolve the situation by 

means of a decree. 9 The Government first declared a state of danger on 11 March 2020, covering the 

whole country, due to the outbreak of the coronavirus. Within two years, however, the legal instrument 

had to be invoked again, firstly because of the armed conflict in the neighbouring country in February 

2022 and then because of the exceptional drought affecting two thirds of the country from the beginning 

of 2022, that had a serious impact on agriculture.  

 

5. INTERPRETING AND APPLYING THE LAW TO MITIGATE THE EFFECTS OF THE 

CRISIS 

In order to ensure that the Hungarian measures comply with EU legal sources, it was necessary to 

ensure that the advantages granted to enterprises for providing food security do not conflict with EU rules 

on prohibited state aid. It comes from the EU's four freedoms that the free movement of goods, capital, 

services and persons within the EU must be ensured [1]. 

The functioning of the agricultural sector is affected by all four freedoms, so business organisations 

in the Member States must be able to compete on equal terms on the markets of other Member States. 

State aid rules in the agricultural sector prevent economic policies protecting against the effects of external 

economic forces from distorting competition and hampering the application of the freedoms.10 It states 

that aid granted [13] to remedy a serious disturbance in the economy of a Member State is compatible 

with the internal market.11  

 
8 Hungarian Fundamental Law: Article 48. 
9 Hungarian Fundamental Law: Article 53 (2) 
10 The Commission has interpreted the concept of state aid in a Notice 2016/C 262/01 Section 107 to promote its more 

transparent and consistent application across the EU. Commission Notice on the notion of State aid as referred to in Article 

107(1) of the Treaty on the Functioning of the European Union (2016/C 262/01) 
11 TFEAU Article 107 (3b)- Article 107(3)(b) of the Treaty on the Functioning of the European Union (TFEU).  
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The Commission has made clear that national aid measures should be used to help companies facing 

liquidity or supply problems to recover from the economic situation they are in. The Commission also 

considered it necessary to ensure that EU state aid control does not fragment the internal market or does 

not violate the equal conditions of competition [16]. As regards state efforts tackling the effects of the 

epidemic on the economy, the Commission outlined the options available to Member States under EU law 

to ensure the liquidity of enterprises.12 

 

6. MEASURES TO MITIGATE THE IMPACT OF COVID 19 ON THE AGRICULTURAL 

ECONOMY 

It required swift action not only from the EU but also from national legislation to maintain 

production security. Crisis codification, in the context of the emergency legal order, has not only provided 

rules to keep the economy functioning and reduce the burden on citizens, but has also responded to 

unprecedented circumstances in the agricultural economy. A general decision13 has been taken to stabilise 

the situation of certain priority social groups and enterprises in financial difficulty, but also to help 

agricultural enterprises and food processing businesses that have been placed in a difficult economic 

situation by the epidemic.14   

  The Government has decided to relieve the rules on the duration and the use of casual and seasonal 

work in the plant production, forestry, animal husbandry, fisheries and hunting sectors until the end of the 

first year of the epidemic. The provisions on on-the-spot checks laid down in the Support Act have been 

changed, and the authorities have had to endeavour to reduce the number of checks involving personal 

contact in the months of social distancing, where checks can be carried out by remote sensing. The 

Government amended the Forestry Act15  by extending the obligation for forest holders make up for the 

reduction in profit in connection with reforestation and by providing for the possibility of electronic 

submission instead of paper documents in the procedures covered by the Support Act in order to reduce 

the number of personal contacts [6]. 

 
12 Communication from the Commission 2020/C 91 I/01, 1.3.11. 
13 Act CVII of 2020 is mean: Act CVII of 2020 on transitional measures to stabilise the situation of certain priority social 

groups and enterprises in financial difficulty. 
14 Governmental Decree No 20/2020 (VI.19.) is mean= Decree No 20/2020 (VI.19.) on the general conditions for granting 

temporary aid to agricultural holdings and food processing undertakings in difficulty as a result of the coronavirus epidemic. 
15 Act XVII of 2007 on certain procedural issues related to agricultural, rural development, fisheries aid and other measures. 
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Although security of supply was a key priority in dealing with the crisis, Hungary did not need to 

introduce measures that would have allowed farmers to derogate from agri-environmental management 

requirements. The use of digital and remote sensing methods, as opposed to face-to-face checks, was the 

primary method used in the examination of the requirements for agricultural support and provided a 

satisfactory level of assurance of compliance with the relevant standards of JFGK16 and HMKÁ17 during 

the pandemic period. COVID 19, the Russian-Ukrainian war and the drought, even without the relevant 

European standards, forced the country to introduce measures through the Common Agricultural Policy 

(CAP) to increase the resilience of the agricultural sector to climate-related shocks. However, given that 

the CAP strategic plan was already being drawn up at a time of global problems, there was no need to 

revise it [5]. 

 

7. THE IMPACT OF NATURAL EVENTS ON AGRICULTURE AFTER THE PANDEMIC 

 In 2022, in addition to the war conflict in Europe, Hungary had to deal with a drought of historic 

proportions, which affected the central and south-eastern parts of the country. In the south-eastern part of 

the country, only half of the normal precipitation fell in spring and winter. As a consequence of the months 

of low precipitation, the top 80-100 cm of the soil in most parts of the country have been completely 

drained of water. The absence of spring floods on the Danube, the Tisza and the Drava, the atmospheric 

drought, the average winter and summer temperatures and the reduction in precipitation led to severe or 

high degree of drought in most of Hungary by the middle of the year. Following a loss of a quarter of the 

wheat harvest, maize crops in the lowlands and central Hungary were almost completely destroyed. In the 

lowland areas, grassland was drained and farmers could neither graze nor mow. The area of arable land 

affected by the drought reached one million hectares. The drought in Hungary caused crop losses of more 

than HUF 1,000 billion: 5 million tonnes of maize and 2 million tonnes of wheat were lost (Barna, 2022). 

  To deal with the situation, the Government declared a state of danger and decided18 to provide 

increased interest rate subsidies for the cost of overdraft facilities for farmers affected by the drought. To 

alleviate the financing problems caused by the drought damage, the Government introduced a moratorium 

on loan repayments, under which credit and loan contracts granted to farmers could not be terminated by 

the lender until 31 December 2023 even if the farmer defaulted on his payment obligations.  In order to 

 
16 JFGK= Statutory Management Requirement (SMR) 
17 HMKÁ=good agricultural and environmental condition (GAEC) 
18 Act XXXVII of 2009 on Forests, Forest Protection and Forest Management. 
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meet the increased water demand of farmers, the Government increased the costs of water management 

boards for agricultural water supply activities.  Finally, the Government also decided to subsidise the 

increased costs of transporting feed caused by the drought crisis [14]. 

 

8. IMPACT OF COVID 19 ON AGRICULTURAL CASE LAW 

A few days after the special legal order was promulgated, the functioning of the courts in most 

Member States was regulated in different ways, including administrative proceedings. The Government 

ordered an extraordinary recess of judgments from 15 March 2020.19  During the period of the 

extraordinary jurisdictional recess the courts did not hold any hearings. With the end of the extraordinary 

recess, it was not possible to hold a trial requiring personal presence during the state of danger,20 but there 

was a wider possibility to use written pleadings and electronic hearings.  Following the expiry of 

jurisdictional recess, the Hungarian legislator tried to ensure that proceedings could be conducted without 

personal presence, not only by increasing the weight of the written form, but also by providing greater 

scope for the use of electronic means. In parallel with the out-of-court procedures, Hungarian courts have 

introduced compulsory home office and have defined the tasks that can be performed in the court buildings 

(Evagelos et al., 2022). 

 Fortunately, the Hungarian courts were prepared for the epidemic, as the procedural laws adopted 

in recent years have recognised and regulated the possibility of electronic communication. Accordingly, 

the technical background was also in place, with all Hungarian judges having a digital device capable of 

teleworking and accessing the court network [10].  

 

 

 

  

 
19Action Plan for Economic Protection. 
20 Government Decree No. 74/2020 (III.31.) Section 21 (2)-(4) is mean: Government Decree No. 74/2020 (III.31.) on certain 

procedural measures during an emergency, Section 21 (2)-(4). 
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CUESTIONES EN TÉRMINOS DE EMPLEO Y SEGURIDAD SOCIAL 

ANTE EL ESPEJO DE LA INDUSTRIA 4.0 
 

RESUMEN 

 

Tras el fin del brote de COVID 19, los autores resumen las medidas adoptadas por la Unión Europea 

para garantizar la continuidad del suministro de alimentos y el funcionamiento de la cadena alimentaria 

durante el brote. Además de las medidas de la UE, se presentan las medidas específicas seguidas por los 

Estados miembros y su margen de maniobra utilizando el ejemplo húngaro. En este artículo también 

hemos intentado elaborar las implicaciones para la Política Agrícola Europea y, en consecuencia, para 

la Agricultura Europea. La literatura que hemos elaborado también cubre los procesos del mercado 

agrícola y las implicaciones para las áreas rurales. Sin embargo, este artículo se centra en las 

implicaciones de la legislación en el derecho público húngaro y en las cuestiones prácticas de su 

aplicación de la sentencia húngara. Nuestro artículo también analiza el vínculo entre la sequía extrema 

del año 2022 y la pandemia. Analizaremos por qué los extraordinarios instrumentos legales utilizados 

bajo el COVID '19 fueron apropiados para hacer frente a las consecuencias del clima extremo. 

 

Palabras clave: impacto de la pandemia, Política Agrícola Común, derecho agrícola húngaro, derecho 

público, procedimientos judiciales 

 

 

 

COVID-19产生的危机规则融入欧洲共同农业政策和匈牙利农业立法 

摘要 

COVID-19疫情结束后，作者总结了欧盟为确保疫情期间食品供应的连续性和食品链的正常运作

而采取的措施。除了欧盟的措施外，本文以匈牙利为例，介绍了成员国遵循的具体措施及其回旋

余地。在本文中，我们也试图阐述其对欧洲农业政策以及欧洲农业的影响。我们所选择的文献还

涵盖了农业市场过程及其对农村地区的影响。然而，本文的重点是立法对匈牙利公法的影响以及

其应用中的匈牙利判决实际问题。我们的文章还讨论了极端干旱年份2022年和疫情之间的联系。

我们接下来将探讨为何在COVID-19下使用特殊法律工具适合应对极端天气的影响。 

关键词：疫情对共同农业政策的影响，匈牙利农业法中的特别措施，疫情对公法的影响，疫情与

法院诉讼程序 
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ABSTRACT |  摘要  | RESUMEN 

The Genealogies of complicity and the Afghanistan and Pakistan 

struggle date back to an 1893 single-page Agreement (Duran line) and 

the invasion by the Union of Soviet Socialist Republics (USSR) in 

1979. The squabble of the World towards Pakistan with its inglorious 

policy to deport undocumented 1.7 million refugees to a war-stricken 

country is inhuman and treats them as political pawns. The Mass 

Exodus of Afghan Refugees and the anti-immigrant policy of Pakistan 

trigger some legal questions: Why is Pakistan deporting Afghans at 

this point? Who hears the voice of suffering at the dark noon? What 

happens next to these deportees? The existing article is poignant in 

examining the status of human rightslessness of sans-papiers under the 

human rights paradigm in Pakistan. In tandem with this, the paper also 

examines the human rights dimension from the lens of the perplexing 

situation that prevails in Afghanistan. This article is percolated by 

axiomatic development in the theory and practice of human rights 

supplanted by wretched migrants. Thus, this paper offers a series of 

thoughts concerning ways of understanding the changing human rights 

paradigms in Afghans. 
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1. PREFATORY 

In retrospect, it appears that the 1978 Afghan refugee crisis was a repercussion to the first of several 

(foreign-backed) regime changes.1 Usually, the outcome was an oppressive government that led to an 

armed reaction. This led to in what seemed to be an unending internal conflict that destroyed the nation's 

infrastructure and resulted in a large-scale exodus of people. Though Afghan refugees made their way to 

nearly a hundred states, the majority of them found safety in Iran and Pakistan [18]. Indeed, Pakistan is 

home to the greatest number of refugees in the world, primarily Afghans who have arrived over the past 

four and half decades. The Afghans have migrated to Pakistan chronologically and lived in Pakistan in an 

ad hoc manner in the following phases viz, First, some lived as refugees under the auspices of the U.N. 

Convention 1951. The second category lived under the aegis of tribal praxis, where some were sheltered 

among their kin [17]. The third group survived based on the theocratic belief of Hijrat. Hijrat refers to the 

Prophet Mohammad ‘s flight from Mecca to Medina 622 A.D. The notion of Muhajireen and Ansar have 

been given historic and religious paramount in the Islamic model of behaviors. The fourth group of 

migrants have been granted ad hoc stay permits based on Pakistan's strategic benefits, such as international 

fund flows to Pakistan stationing of premier NGOs in Pakistan. The initial genesis of Afghan migration 

to Pakistan dates back to April 1978, when the Marxist People’s Democrat Party of Afghanistan (PDPA) 

ousted the Government (Republic) of the erstwhile president Muhammad Dawood Khan [19]. The 

subsequent trickle of refugees to Pakistan accelerated on the Soviet Union invasion of December 1979 

[4]. By the beginning of 1981, some 3.7 million Afghans had fled to Iran and Pakistan2. 

In 1988, on the USSR withdrawal, UNHCR repatriated several Afghan refugees [24]. In 1992, on 

the collapse of Dr. Najibullah's regime (the USSR installed president) [8], millions of Afghans returned 

to Pakistan [9]. Then Kabul descended into armed conflict among the Mujahideen factions, and many have 

left for Iran, Pakistan and other countries. In 1996, the Taliban gained control of the country, and most of 

the Afghan figureheads were exiled to Pakistan3. In the latest migration wave since August 2021, prompted 

by the Taliban takeover of Afghanistan, 600,000 to 800,000 Afghan nationals sought refuge in Pakistan4. 

 
1 Afghanistan: Conflict and displacement 1978 to 2001 | Forced Migration Review. (n.d.). Retrieved November 29, 2023, from 

https://www.fmreview.org/september-11th-has-anything-changed/ruiz (accessed 23.02.2024). 
2 Afghanistan-Pakistan: Timeline of Afghan displacements into Pakistan. https://www.refworld.org/docid/4f4cd0702.html 

(accessed 23.02.2024). 
3 Taliban are back—What next for Afghanistan? BBC News. https://www.bbc.com/news/world-asia-49192495 (accessed 

23.02.2024). 
4 Pakistan brings down the axe on Afghan migrants. (2023, November 17). Himal Southasian. 

https://www.himalmag.com/pakistan-deportation-afghanistan-migrants-refugees-taliban/ (accessed 23.02.2024). 

https://www.fmreview.org/september-11th-has-anything-changed/ruiz
https://www.refworld.org/docid/4f4cd0702.html
https://www.bbc.com/news/world-asia-49192495
https://www.himalmag.com/pakistan-deportation-afghanistan-migrants-refugees-taliban/
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Pakistan served as a transit route for Afghans heading to European countries. Those facing deportation are 

now being resettled in the U.S., UK, Germany, and Canada. Additionally, Afghans returning face 

heightened police harassment, unlawful detention, property and business seizures, and demolition. 

Pakistan is not a signatory to either the 1951 Convention on the Status of Refugees or the 1967 

Protocol on the Status of Refugees [14]. Therefor, it is questionable what the legal status of Afghan 

refugees in Pakistan is. It sounds like the issue of refugee definition is actually avoided in practice with 

regard to states that are not parties to any of the pertinent refugee law instruments. It seems that the 

necessity of international protection is the main focus instead. Wherein in order to ensure the protection 

of refugees in those states, customary international law regulations most notably the ban on refoulement 

are typically invoked5. Treaties on human rights that the host state has ratified may provide further rights. 

Nonetheless, it appears that since Pakistan granted Afghan refugees presumptive refugee status, such 

redirected activity is not necessary in that regard. Customary international law, in particular the ban on 

refoulement, need not be invoked in light of the agreements that were reached. In light of this, it is 

important to note that significant concerns have been raised regarding non-refoulement as a standard of 

customary international law [10].  

This paper delves into the case of sans-papiers (undocumented) Afghan migrants who are 

stipulated with a deadline to repatriate to Afghanistan. This paper touches on the realities and social fabrics 

of Afghans from the lens of humanitarian law and politic theory. To deliberate further, the following 

questions can be pondered: What are the impediments to voluntary repatriation? What is the social-

economic impact of this repatriation on the Afghans? To conflate the debate around the questions, Afghans 

are passing though an era of crisis in the preceding century of human history, and the massive exodus of 

refugees (Muhajir) embraces huge scales of poverty, unemployment, and uncertain future in Afghanistan. 

The country faces multiple humanitarian, economic, and financial crises, and the situation is dire.  

Therefore, Pakistan no longer accepts recently arrived Afghan refugees due to a change in policy; 

they risk being repatriated6 (Pakistan, 2023). If so, there is a detour in the recognition of collective rights, 

refugee status determination, and human rights law. The implications of this for non-signatory states like 

 
5 The principle of non-refoulement in the migration context: 5 key points—Humanitarian Law & Policy Blog. (n.d.). Retrieved 

November 29, 2023, from https://blogs.icrc.org/law-and-policy/2018/03/30/principle-of-non-refoulement-migration-context-

5-key-points/ (accessed 23.02.2024). 
6 Pakistan concludes ‘drive’ to issue smartcards to registered Afghan refugees – UNHCR Pakistan. (n.d.). Retrieved November 

28, 2023, from https://www.unhcr.org/pk/13723-pakistan-concludes-drive-to-issue-smartcards-to-registered-afghan-

refugees.html (accessed 23.02.2024). 

https://blogs.icrc.org/law-and-policy/2018/03/30/principle-of-non-refoulement-migration-context-5-key-points/
https://blogs.icrc.org/law-and-policy/2018/03/30/principle-of-non-refoulement-migration-context-5-key-points/
https://www.unhcr.org/pk/13723-pakistan-concludes-drive-to-issue-smartcards-to-registered-afghan-refugees.html
https://www.unhcr.org/pk/13723-pakistan-concludes-drive-to-issue-smartcards-to-registered-afghan-refugees.html
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Pakistan regarding the human rights and status of refugees remain ambiguous under international law. 

Does this mean that someone's status as a refugee will only be recognised if their eligibility is determined 

strategically, or does it mean that foreign policy will be the only factor that decides someone's status? 

Does this imply that legal requirements will take precedence to political theory when determining the 

status of refugees? Does it refer to a status that can only be terminated in accordance with, or comparable 

to, the fully detailed cessation provisions found in the UNHCR Statute, the 1951 Convention, and/or the 

1967 Protocol? Drawing from the UNHCR's observations stated earlier, a person with prima facie granted 

refugee status can only have their status revoked in cases where conditions in their country of origin 

warrant it. However, UNHCR's approach to the Afghan refugees seems to be different and at odds with 

what UNHCR says about the rights of people who are recognised as refugees collectively. One can 

ascertain the applicable definition of a refugee by making reference to the agreements it has signed over 

the years, mostly but not exclusively with UNHCR. The notion of a refugee in countries without 

conventions pertaining to refugees is therefore not problematic; rather, attention should be directed onto 

the need for protection, particularly the principle of non-refoulment. It is possible to use human rights 

conventions. However, Pakistan has already given Afghan residents who are seeking refuge the 

presumptive status, enabling UNHCR to engages with the refugees. 

 

2. THE COMPLEXITY OF REFUGEEHOOD 

The very term “Refugees” attributed to humanitarian laws is constantly problematic. The 

abundance of its meanings may not be reduced to a false totality, such as sans-papiers or undocumented 

aliens, unregistered foreigners, illegal migrants, or legal migrants. Looking from the lens of human rights 

pragmatism, those who are deprived, disadvantaged, dispossessed, and restricted freedom of movement. 

It is poignant to see the continual reproduction of migrants in various ways. While the terms "migrant", 

"refugee” and “Asylum Seeker” are frequently used synonymously, it is crucial to understand the 

distinctions between them because of the legal implications. To whom is a refugee called? People who 

flee their home countries due to fear of persecution and human rights violations seek safety due to the 

government's inability or unwillingness and are granted international protection. Who is a person who 

requests asylum? People who have left their country without official recognition in search of protection 

from persecution and violations of human rights in another nation are known as asylum seekers. It is their 
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human right to go overseas and seek asylum7. Article 13(2) asserts that "everyone has the right to leave 

and return to any country, including his own." Thus, everyone, including refugees, has the fundamental 

right to leave and return to their country of origin at anytime8. A migrant is who? People who are in travel, 

have fled their countries, and have crossed borders are referred to as "migrants," who are not "refugees," 

and "asylum seekers." Amnesty International defines migrants as individuals living outside their country 

of origin9, however, who are not refugees or asylum seekers. To take into account the possibility of its 

potential mass Afghan deportation, it is necessary to identify the definition that was used as a criterion to 

grant refugee status to Afghans in Pakistan. It remains in force and cannot be taken away unless it indicates 

that the situation calls for it, adhering to all relevant laws and mechanisms. Despite the absence of a 

relevant definition of refugees based on treaties, the Afghan refugees in Pakistan were granted official 

recognition as such. However, the yardstick for refugee determination that was applied was never stated. 

Moreover, it appears that the syllogistic reasoning in question implicitly accepts the standard by which 

one ought to determine the status of a refugee as defined in Article 1(A) (2)10. 

 The 1951 Convention states in article 1(A)(2)11 that the term ‘refugee’ shall apply to any person 

who [……] owing to a well-founded fear of being persecuted, on the reason of race, religion, nationality, 

social group membership, or political opinion, are unable or unwilling to return. 

The persecution should be for reasons of race, religion, nationality, membership of any social group 

or political opinion is outside the country of his[er] nationality. The individual who is unable or unwilling 

to return due to a well-founded fear of prosecution based on alluded reasons or unable to vail the protection 

by his/her country. Many may not fit the legal criteria of a refugee, yet they are afraid and reticent to go 

back home. By this definition, people who are internally displaced (IDPs) do not qualify as refugees. But 

in a place like Afghanistan, people have fled their homes as IDP out of fear of armed conflict and 

persecution by the ISK in Jalalabad. The majority of Afghans fled the villages and districts during the 

collapse of the country, seeking safety in the large cities of Mazar Sharif, Herat, Kandahar, and especially 

Kabul. Some former military officers and commanders of the former regime now reside in the capital and 

 
7 Universal Declaration of Human Rights. United Nations; United Nations. https://www.un.org/en/about-us/universal-

declaration-of-human-rights (accessed 23.02.2024). 
8 Stand up for Human Rights. (n.d.). from http://www.standup4humanrights.org/en/ (accessed 23.02.2024). 
9 Who is a refugee, a migrant or an asylum seeker?, https://www.amnesty.org/en/what-we-do/refugees-asylum-seekers-and-

migrants/(accessed 23.02.2024). 
10 Convention relating to the Status of Refugees. https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-

relating-status-refugees (accessed 23.02.2024). 
11 Asylum & the Rights of Refugees. https://ijrcenter.org/refugee-law/ (accessed 23.02.2024). 

https://www.un.org/en/about-us/universal-declaration-of-human-rights
https://www.un.org/en/about-us/universal-declaration-of-human-rights
http://www.standup4humanrights.org/en/
https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-relating-status-refugees
https://www.ohchr.org/en/instruments-mechanisms/instruments/convention-relating-status-refugees
https://ijrcenter.org/refugee-law/
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are unable to return to their homes. The question is how refugee law could tackle this uncertainty and 

challenge.  

Notwithstanding its broad definition, it makes sense to consider that it has both a chronological 

and a geographic restriction, with recognition as a refugee limited to events that took place in Europe prior 

to January 1, 1951. Sixteen years later, with the 1967 Protocol Relating to the Status of Refugees, these 

restrictions were lifted. Thus, the 1951 Convention has only truly developed into a useful international 

instrument for the protection of refugees after the 1967 revisions. In addition to the above, the following 

instrument also attributes to the definition of refugee. The article states, “Everyone has the right to seek 

and enjoy asylum from persecution12. The convention on migrant workers of 1990 enunciates for the 

protection of migrant and their families [15]. Likewise, the Regional Instruments, including the European 

asylum system and Convention of 1984, stipulate the protection of migrants13. The expression of refugee 

and limited human rights shelters only in the least developed countries, whereas the developed countries 

are enunciated on the right to health, clean environment and sustainable development. The mystification 

of refugees and migrants is incredibly dominated by conflicts, war, poverty, unemployment, low standard 

of living, and insurrection politics. 

The synergy between Refugee Law and Human Rights Law is fundamental in upholding the life, 

dignity, and liberty of individuals, constituting an overarching principle without exceptions. The Principle 

of Non-Refoulement, embedded in both refugee and human rights law, acts as a safeguard against forceful 

repatriation, shielding refugees from threats to life, liberty, and freedom, particularly crucial during armed 

conflicts as addressed by the collaboration of International Humanitarian Law (IHL) and Refugee Law. 

However, the application of the Non-Refoulement Principle is not absolute, subject to scrutiny concerning 

"national security" and "public order," creating challenges when states prioritise national interests over 

refugee rights. The existing legal framework under the 1951 Convention and its 1967 Protocols may 

require a review aligned with international best practices, considering the narrow definition of "Refugee" 

poses limitations in protecting the rights of a substantial number of displaced individuals worldwide. 

Recommending a revisitation or formulation of a new international instrument becomes imperative to 

address the rights of the ninety-six million displaced people not covered by the current refugee definition. 

 
12 Chapter I: Purposes and Principles (Articles 1-2).https://www.un.org/en/about-us/un-charter/chapter-1 (accessed 

23.02.2024). 
13 Persons covered by the OAU Convention Governing the Specific Aspects of Refugee Problems in Africa and by the Cartagena 

Declaration on Refugees https://www.unhcr.org/in/publications/persons-covered-oau-convention-governing-specific-aspects-

refugee-problems-africa-and (accessed 23.02.2024). 

https://www.unhcr.org/in/publications/persons-covered-oau-convention-governing-specific-aspects-refugee-problems-africa-and
https://www.unhcr.org/in/publications/persons-covered-oau-convention-governing-specific-aspects-refugee-problems-africa-and
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3. HUMANS WITHOUT HUMAN RIGHTS 

The logic and paralogic of having rights is technocratic imaging, and human rights have not 

evolved with an alternative paradigm against the voice of suffering in Afghanistan. The geographies of 

injustice in Afghanistan emerged in early August 2021, and international law can be invoked to ameliorate 

the Afghan miseries arising from repression, governmental lawlessness, and international community 

deviance. There is no common language of humanity for convicted prisoners, women in custody, children 

without juvenile institution, bonded and migrant labourers, unorganised labourers, child marriage, child 

soldiers, female education, landless agricultural labourers who fall prey to faulty mechanisation, women 

who are bought and sold to old age men, slum dwellers and pavement dwellers, extra-judicial executions, 

sexual abuses, poverty, unemployment, high death rate,  low health condition, low standard of living and 

many more kinds of now flock to the ‘united nations’ seeking human rights. The perplexities of human 

rights in Afghanistan concern the question of who is to count as [hu](wo) man or bearer of the right(s). 

Can only having animals exist be regarded as ‘human’? What is the capacity to entitle these rights remains 

a question under modern human rights. The promise of human rights to humanhood is the question of 

theory and society. A profusion of human rights enunciated on the establishment of Afghan Independence 

Human Rights Commission (AIHRC) particularly has been a privileged to minorities and women between 

2001- 2021. The IHRC was dedicated to educating, promoting and protecting human rights in Afghanistan.  

Thus, the thin concept of human rights is unease haunts for Afghans. In this sense, what human 

rights law attributes depends on how imaginatively the international community define that. The 

transformative vision of world politics does not outline the language of pain and suffering of Afghans 

either in Afghanistan or as migrants. Article 3 of the ICCPR14 states that "No State Party shall expel, return 

('refouler') or extradite a person to another state where there are substantial grounds for believing that he 

would be subjected to torture." Therefore, Pakistan is required by international law to refrain from 

returning refugees whose safety, freedom, or life may be in jeopardy if they return home. Accordingly, 

the UN Convention against Torture and the 1951 Refugee Convention are crucial international human 

rights instruments that uphold the principle of non-refoulement, stating that no Contracting State can expel 

or return a refugee.  

 
14 The International Covenant on Civil and Political Rights—Manual for Human Rights Education with Young people. 

https://www.coe.int/en/web/compass/the-international-covenant-on-civil-and-political-rights (accessed 23.02.2024). 

https://www.coe.int/en/web/compass/the-international-covenant-on-civil-and-political-rights
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Article 33 of the 1951 Convention states that “No Contracting State shall expel or return 

(“refouler”) a refugee in any matter whatsoever to the frontier of territory where his life or 

freedom would be threatened on account of his race, religion, nationality, membership of a 

particular social group or political opinion”.    

Despite Pakistan not being a signatory, it must uphold this right, which has evolved into customary 

law. In its articulations of human rights, the save when convenient, centralised discourse on human rights 

does not allude to languages of suffering. On the other hand, people's resistance to governments that 

engage in cruel politics stems from their firsthand knowledge of suffering. It is still necessary, though, to 

"problematise" ideas of suffering. Suffering is so commonplace as to be considered natural, and it has the 

power to both unleash and limit human potential. war impart a cosmology to human suffering towards 

which man become refugee. Additionally, recent social theory understanding of human suffering evinces 

many ways of enacting a boundary between "necessary" and "unnecessary" suffering, sensitive to the 

problematique of the cultural/professional appropriation of human suffering. Crucial for present purposes 

is the fact that some human rights regimes enact a hierarchy of pain and suffering.  

The practices of globalisation impose and employ a novel dramaturgy of "justifiable" human 

suffering. It is disastrous for Afghan human rights to link it to suffering. Failures in international law also 

give rise to new types of decisions and new means of subsistence. The notable developments that have 

emerged in recent years are manifestations of these evolving dynamics. viz, increased internal 

displacement triggered by Afghanistan's political unrest, conflict, and lack of development funding; 

Population outflows from Afghanistan into other countries, particularly to neighbouring countries Iran and 

Pakistan, with Limited returns; Improbable prospects for widespread voluntary repatriation and long-term 

reintegration in the near future; Absence of female employment and education and lacking official 

recognition for the flow of international trade and technology. 

International law should not fall silent against political resistance encapsulated by an 

anthropomorphic illusion. Nor do we succumb to a wide range of inhuman wrongs such as tyranny, 

deprivation, destitution, pauperisation, powerlessness, desexualisation, and degradation. Human rights 

law should shield migrants against any torture, inhuman degradation and forced deportation. The member 

states must not override principles established by international law against existing cruelty and inhuman 

treatment, fight against injustice, and uphold the norms and standards of human rights law, which is among 

the paramount of the state responsibilities attributed under international law. Regardless of the quibbles 
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on whether the discourse refers to Afghan refugees, the state should know that the U.N. has the power of 

intervention under the UN Charter [25].   

Article 2 of the existing Charter enunciate that member state should fulfil their obligation in good 

faith. The innovative politics of cruelty torment the echoes of vibrant suffering. The multifarious world 

politics have been contingent and continually fragment their liberty and dignity based on the metaphysics 

of morals of human rights [2]. The sonorous exodus of Afghan women and children turning Pakistan 

cruelty swords into ploughshare. 

 

4. ROLE OF THE UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES 

The role of the UNHCR is pivotal in addressing the complexities surrounding mass deportations, 

exemplified by the case of Afghan refugees in Pakistan. UNHCR is the primary institution responsible for 

safeguarding and assisting refugees and asylum seekers, ensuring their safety, well-being, and access to 

fundamental rights. Additionally, the organisation aids in integrating refugees into new national 

communities by providing support for education, healthcare, employment, and other essential services. 

Through humanitarian diplomacy, the UNHCR advocates for the rights and protection of refugees 

globally, engaging with governments and international organisations. Notably, the UNHCR's involvement 

ensures the protection of refugee rights, even in countries not signatory to relevant conventions, 

advocating for freedom of movement, access to legal assistance, and protection from arbitrary deportation. 

Under the mandate conferred by the U.N. General Assembly Resolution 428 (v) in 195015,(Refugees, n.d.-

d) the UNHCR is legally obligated to safeguard and assist refugees and asylum seekers. The articulated 

purpose and mission in the UNHCR statute underscore the commitment to facilitating voluntary 

repatriation and integration into new national communities [8].  

In the current scenario of mass deportation, the UNHCR holds the potential to address and 

ameliorate the situation by engaging with Pakistan. Through diplomatic efforts, the UNHCR can seek to 

persuade Pakistan to provide humanitarian support and cooperation. This may involve advocating for the 

rights and protection of those facing deportation, emphasising the importance of international 

collaboration in addressing the needs of displaced individuals. The UNHCR's role extends to facilitating 

 
15 Statute of the Office of the United Nations High Commissioner for Refugees. https://www.refworld.org/docid/3ae6b3628.html 

(accessed 23.02.2024). 

https://www.refworld.org/docid/3ae6b3628.html
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dialogue and encouraging a humanitarian approach to ensure the well-being and rights of those affected 

by mass deportation. The legal gap in Pakistan underscores the significance of international organisations 

like the UNHCR. The 1993 cooperation agreement between Pakistan and the UNHCR enables the latter 

to represent the former, addressing refugee issues within the country. The UNHCR's multifaceted mission 

encompasses facilitating voluntary repatriation, addressing root causes of displacement, and fostering 

stability. 

In 1993, the UNHCR faced legal obstacles arising from Pakistan's de jure stance on the refugee 

matter. Nevertheless, a formal cooperation agreement was effectively brokered between Pakistan and the 

UNHCR in the same year. This agreement designated the UNHCR as Pakistan's legal representative for 

refugee-related issues, marking a noteworthy advancement. Subsequently, Pakistan commenced the 

registration of Afghans within its borders, signalling a change in its strategy for dealing with the legal 

intricacies linked to the refugee situation. 

Accordingly, Pakistan's initiative in February 2007 to register Afghan residents, distributing 1.34 

million Proof of Registration (PoR) cards and introducing the Documentation Verification and 

Information Exercise (DRIVE) to extend their validity to two years, initially marked a formal step towards 

a short-term stay in Afghanistan.  

 Chronology of Proof of Registration Card (PoR)16  

 

S/N POR issue date POR validity 

i 2005-2007 December 200917 

ii March 2010  31 December 201218 

iii December 2012  31 June 2013 (six-month extension)19  

iv July 2013  31 December 201520 

v January 2016 30 June 2016 (six-month extension)21  

vi June 2016 31 December 2016 (six-month extension)22  

 
16 Proof of Registration Card (PoR), https://help.unhcr.org/pakistan/proof-of-registration-card-

por/https%3A%2F%2Fhelp.unhcr.org%2Fpakistan%2Fproof-of-registration-card-por%2F (accessed 23.02.2024). 
17 Still Caught in Regional Tensions? The uncertain destiny of Afghan refugees in Pakistan. https://www.afghanistan-

analysts.org/en/reports/migration/still-caught-in-regional-tensions-the-uncertain-destiny-of-afghan-refugees-in-pakistan/ 

(accessed 23.02.2024). 
18 UNHCR welcomes Pakistan’s decision to extend stay of Afghan refugees https://www.unhcr.org/in/news/stories/unhcr-

welcomes-pakistans-decision-extend-stay-afghan-refugees (accessed 23.02.2024). 
19 European Union Agency for Asylum. (2022). Pakistan—Situation of Afghan Refugees. European Union. 
20 UNHCR Global Report 2013—Pakistan, https://www.unhcr.org/in/media/unhcr-global-report-2013-pakistan (accessed 

23.02.2024). 
21 Pakistan: Extend Afghan Refugee Status Through 2017. https://www.hrw.org/news/2016/01/16/pakistan-extend-afghan-

refugee-status-through-2017 (accessed 23.02.2024). 
22 Afghan refugees get another stay extension. http://www.dawn.com/news/1283191 (accessed 23.02.2024). 

https://help.unhcr.org/pakistan/proof-of-registration-card-por/https%3A%2F%2Fhelp.unhcr.org%2Fpakistan%2Fproof-of-registration-card-por%2F
https://help.unhcr.org/pakistan/proof-of-registration-card-por/https%3A%2F%2Fhelp.unhcr.org%2Fpakistan%2Fproof-of-registration-card-por%2F
https://www.afghanistan-analysts.org/en/reports/migration/still-caught-in-regional-tensions-the-uncertain-destiny-of-afghan-refugees-in-pakistan/
https://www.afghanistan-analysts.org/en/reports/migration/still-caught-in-regional-tensions-the-uncertain-destiny-of-afghan-refugees-in-pakistan/
https://www.unhcr.org/in/news/stories/unhcr-welcomes-pakistans-decision-extend-stay-afghan-refugees
https://www.unhcr.org/in/news/stories/unhcr-welcomes-pakistans-decision-extend-stay-afghan-refugees
https://www.unhcr.org/in/media/unhcr-global-report-2013-pakistan
https://www.hrw.org/news/2016/01/16/pakistan-extend-afghan-refugee-status-through-2017
https://www.hrw.org/news/2016/01/16/pakistan-extend-afghan-refugee-status-through-2017
http://www.dawn.com/news/1283191
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vii September 2016 31 March 2017 (three-month extension)23  

viii February 2017 31 December 2017 (nine-month extension)24  

ix 3 January 2018 31 January 2018 (one-month extension)25  

x 31 January 2018  March 2018 (two-month extension) (Shah, 2018) 

xii March 2018  30 June 2018 (three-month extension)26  

xiii 30 June 2018 September 2018 (three months)27  

xiv October 2018 30 June 201828 

xv 27 June 2019  30 June 202029  

xvi 2021 DERIVE  30 June 2023 (issuance of Smart card)30.  

 

Afghan refugees residing in Pakistan who are officially registered are provided with a brief legal 

stay and the freedom to move within the country through Proof of Registration (PoR) cards issued by the 

Pakistani government. The four main centers for obtaining or renewing these cards are Peshawar, Quetta, 

Karachi, and Rawalpindi. Furthermore, at these locations, refugees have the opportunity to obtain official 

birth certificates and register the births of children below the age of 18. However, the recent crackdown 

order targeting "undocumented" Afghans has placed the lives and livelihoods of an estimated 1.7 million 

individuals at immediate risk of deportation31, leading to tens of thousands waiting at border checkpoints 

in makeshift settlements with limited access to basic necessities like food, water, and medicine. 

Additionally, the imposition of an exit fee exceeding $830 for Afghan refugees awaiting resettlement in 

Western countries raises serious concerns about fairness and may impede refugees' ability to seek safer 

environments. 

 
23 Afghan refugees get another stay extension. http://www.dawn.com/news/1283191 (accessed 23.02.2024). 
24 Sharp $3 billion overhaul plan could be concluded this week, https://www.reuters.com/article/us-sharp-restructuring-

idUSKCN0UQ07I20160112/ (accessed 23.02.2024). 
25 Afghan refugees forced to leave Pakistan say they have nothinghttps://www.bbc.com/news/world-asia-67281691 (accessed 

23.02.2024). 
26 Solutions Strategy for Afghan Refugees. https://ssar-platform.org/(accessed 23.02.2024). 
27 Pakistan: Afghan Refugees Registration Update (as of 30 September 2018) - Pakistan | ReliefWeb. (2018, October 18). 

https://reliefweb.int/report/pakistan/pakistan-afghan-refugees-registration-update-30-september-2018(accessed 23.02.2024). 
28 UNHCR welcomes Pakistan cabinet’s decision to extend stay of Afghan refugees, https://www.unhcr.org/pk/6048-unhcr-

welcomes-pakistan-cabinets-decision-to-extend-stay-of-afghan-refugees.html (accessed 23.02.2024). 
29 Pakistan: Afghan Refugees Registration Update https://reliefweb.int/report/pakistan/pakistan-afghan-refugees-registration-

update-30-september-2018 (accessed 23.02.2024). 
30 Pakistan: Widespread Abuses Force Afghans to Leave https://www.hrw.org/news/2023/11/28/pakistan-widespread-abuses-

force-afghans-leave (accessed 23.02.2024). 
31 Thousands Of Afghans, Facing Expulsion From Pakistan, Continue To Cross Border. https://www.rferl.org/a/afghanistan-

pakistan-refugees-deportations-border/32667409.html (accessed 23.02.2024). 

http://www.dawn.com/news/1283191
https://www.reuters.com/article/us-sharp-restructuring-idUSKCN0UQ07I20160112/
https://www.reuters.com/article/us-sharp-restructuring-idUSKCN0UQ07I20160112/
https://www.bbc.com/news/world-asia-67281691
https://www.unhcr.org/pk/6048-unhcr-welcomes-pakistan-cabinets-decision-to-extend-stay-of-afghan-refugees.html
https://www.unhcr.org/pk/6048-unhcr-welcomes-pakistan-cabinets-decision-to-extend-stay-of-afghan-refugees.html
https://reliefweb.int/report/pakistan/pakistan-afghan-refugees-registration-update-30-september-2018
https://reliefweb.int/report/pakistan/pakistan-afghan-refugees-registration-update-30-september-2018
https://www.hrw.org/news/2023/11/28/pakistan-widespread-abuses-force-afghans-leave
https://www.hrw.org/news/2023/11/28/pakistan-widespread-abuses-force-afghans-leave
https://www.rferl.org/a/afghanistan-pakistan-refugees-deportations-border/32667409.html
https://www.rferl.org/a/afghanistan-pakistan-refugees-deportations-border/32667409.html
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This seminal instrument seeks to fortify and empower refugees, specifically emphasising non-

penalisation for those entering countries without proper documentation, as elucidated in Article 3132. The 

recognition of refugees as individuals endowed with distinct rights spanning civil, political, and economic 

dimensions is imperative for a thorough comprehension of their legal status. In the preceding two decades, 

refugee law has witnessed substantial expansion, wherein national courts, including eminent bodies such 

as the Australian High Court and the House of Lords, actively engage in a robust judicial dialogue. The 

interpretation of civil, political, and economic rights by over 30 national courts globally indicates a 

growing acknowledgment of the nuanced realities confronting refugees at both national and regional 

levels. 

Refugee law, ideally conceived as a safeguard akin to a hospital or insurance, should afford 

protection during times of risk. It is imperative to accord refugees the right to work, engage in business 

activities, and ensure their children receive education. Instances where refugees encounter restrictions in 

employment opportunities and educational access run counter to the humanitarian principles that underpin 

refugee protection. Challenges persist within the extant system, marked by impediments such as detention, 

deportation, and a conspicuous absence of an international administration dedicated to hearing refugee 

voices. The United Nations High Commissioner for Refugees (UNHCR), lacking binding force to 

implement the UN Convention of 1951, accentuates the imperative of establishing an apex body, akin to 

the Human Rights Council, to effectively address refugee concerns. The resolution of these challenges is 

paramount for safeguarding the sanctity of international law and preserving the fundamental rights of 

refugees on a global scale. 

 

5. CHRONOLOGY OF AGREEMENTS BETWEEN AFGHANISTAN, PAKISTAN AND THE 

UNITED NATIONS HIGH COMMISSIONER FOR REFUGEES 

These agreements systematically tackle the key aspects of the legal status of Afghan refugees in 

Pakistan, constituting official documents arranged in chronological order. They specifically pertain to the 

refugee status granted to Afghans residing in Pakistan, aiming to establish the legal implications for 

individuals of Afghan origin living within the country. 

 
32 Convention (IV) relative to the Protection of Civilian Persons in Time of War. Geneva, 12 August 1949. https://ihl-

databases.icrc.org/en/ihl-treaties/gciv-1949/article-134 (accessed 23.02.2024). 

https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949/article-134
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949/article-134


IJLCW 3.1 (2024)           Hashimy, S. Q.   

  

 

             https://doi.org/10.54934/ijlcw.v3i1.76 
  132  

  

The 1998 Agreement 

The initial agreement, signed on June 8, 1988, addressed the voluntary repatriation of Afghan 

refugees residing in Pakistan under the collaboration of UNHCR and Pakistan [22]. The legal analysis of 

the situation arising from the 1988 agreement highlights concerns in the voluntary repatriation of Afghan 

refugees from Pakistan. Despite the collaboration between the UNHCR and the Government of Pakistan, 

subsequent agreements lack safeguards for individuals unwilling to return voluntarily. The absence of 

explicit provisions protecting those who choose not to return raises concerns about potential coercion. 

Moreover, the introduction of a provision by the Government of Pakistan, aiming to eliminate the option 

for refugees to stay voluntarily, contradicts the spirit of voluntary repatriation. This challenges the 

protection of refugees' rights under international law, including non-refoulement principles. The legal 

implications question the conformity of such provisions with the 1951 Convention relating to the Status 

of Refugees and international refugee law, despite UNHCR's efforts to safeguard against non-voluntary 

returnees. 

The 1993 Agreement 

The tripartite agreement between the GoA and GoP and the UNHCR was established on August 

17, 199333. This agreement specifically focused on the voluntary repatriation of Afghan refugees. [16]. 

Consequently, the terms of this agreement suggested that all Afghan refugees in Pakistan, irrespective of 

their choice to return or not, were considered refugees and could solely depart their host country on a 

voluntary basis. The emphasis on voluntary repatriation aligns with fundamental principles of international 

refugee law. The agreement reflects a commitment to respecting the autonomy and free will of refugees 

in deciding whether to return to their country of origin. This is consistent with the spirit of the 1951 

Convention relating to the Status of Refugees and its 1967 Protocol. 

The 1993 cooperation agreement between the Government of Pakistan (GoP) and the United 

Nations High Commissioner for Refugees (UNHCR) represents a unique and collaborative approach to 

addressing refugee-related matters.  Unlike typical agreements, it stands out for its collaborative nature, 

jointly formulating an extensive framework for refugee-related regulations that surpass customary 

international law standards [26].  This distinctive agreement is founded on the UNHCR's expanded 

mandate, contributing significantly to a comprehensive body of legal provisions dedicated to the treatment 

 
33 APRRN Urges Pakistan Not to Deport Afghans Seeking Safety within its Bordershttps://reliefweb.int/report/pakistan/aprrn-

urges-pakistan-not-deport-afghans-seeking-safety-within-its-borders (accessed 23.02.2024). 
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and protection of refugees. It serves as a model for collaborative efforts, reflecting a progressive 

commitment to addressing refugee challenges beyond conventional international law limitations. The 

agreement underscores the commitment of the GoP and UNHCR to innovatively enhance the treatment 

and protection of refugees. 

The 2001 Agreement 

In 2001, an agreement was established to define the screening procedures for determining the 

eligibility for international protection among Afghans residing in the Jalozai Makeshift Camp, Nasirbagh 

Camp, and Shamshatoo Camp [20]. Pakistan, having withdrawn its recognition of refugee status that same 

year, collaborated with the UNHCR to implement a screening process for newly arriving refugees. This 

process aimed to assess the individual status of each refugee based on factors such as fear of persecution 

or threat from armed conflict. The exact number of refugees subjected to one-on-one screening remains 

unclear, but the initiative was initially halted after Pakistan refouled 150 Afghans34.  

The 2001 Screening Agreement marked a departure from granting automatic refugee status to 

newly arrived Afghans in Pakistan. Instead, a nuanced approach designated qualifying individuals as 

"persons of concern" without clear criteria. The lack of transparency in this designation process has led to 

confusion and raised concerns about compliance with legal standards. Critics argue the agreement may be 

a strategic move to avoid obligations under the 1951 Convention, questioning the sincerity of assessing 

individual refugee claims. The agreement's lack of specificity raises concerns about procedural fairness, 

hindering affected individuals' ability to assert their rights. The process was further disrupted when the 

U.S. closed its borders to a new wave of Afghan refugees. 

The 2003 Agreement 

The 2003 agreement involving the GoP and GoA, in collaboration with UNHCR35, addresses the 

repatriation of Afghan citizens residing in Pakistan. This agreement echoes a historical pattern observed a 

decade earlier, wherein a voluntary repatriation agreement was established in response to a significant 

return of Afghan refugees. The impetus for this particular agreement was notably influenced by the signing 

of the "Bonn Agreement." The "Bonn Agreement," a pivotal diplomatic accord, played a central role in 

 
34Closed Door Policy. https://www.hrw.org/report/2002/02/27/closed-door-policy/afghan-refugees-pakistan-and-iran 

(accessed 23.02.2024). 
35 Collection of International Instruments and Legal Texts Concerning Refugees and Others of Concern to UNHCR(June 2007). 

https://www.unhcr.org/in/publications/collection-international-instruments-and-legal-texts-concerning-refugees-and-others 

(accessed 23.02.2024). 

https://www.hrw.org/report/2002/02/27/closed-door-policy/afghan-refugees-pakistan-and-iran
https://www.unhcr.org/in/publications/collection-international-instruments-and-legal-texts-concerning-refugees-and-others
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shaping the context and parameters of the 2003 repatriation agreement. Its influence underscores the 

interconnectedness of regional diplomatic initiatives and the cooperative efforts of the GoP, GoA, and the 

UNHCR in managing the complex dynamics associated with the repatriation process. 

The voluntary nature of the repatriation agreement reflects a commitment to respecting the 

autonomy of Afghan citizens residing in Pakistan, aligning with international principles governing the 

voluntary return of refugees. This approach is consistent with established norms aimed at ensuring that 

repatriation occurs under conditions conducive to the safety and dignity of the individuals involved. 

Furthermore, the collaboration between the GoP, GoA, and the UNHCR in crafting and 

implementing the repatriation agreement underscores the importance of a multilateral approach to address 

the challenges associated with large-scale refugee movements. The involvement of international 

organisations, such as the UNHCR, contributes expertise and resources to facilitate a coordinated and 

humane repatriation process. 

The 2004 Agreement 

The 2004 agreement36,  manifested as a Memorandum of Understanding (MoU), focuses on the 

census and registration of Afghan citizens residing in Pakistan. This joint effort between the GoP and the 

UNHCR underscores a commitment to addressing the complex issue of Afghan population documentation. 

The Afghan population in Pakistan is recognised as mixed-race, and the lack of a precise count of Afghans 

poses challenges for both the UNHCR and the Pakistani government. 

The initiative to conduct a census and registration process signifies a proactive approach to tackle 

the uncertainties surrounding the number and demographics of Afghan residents in Pakistan. By jointly 

signing the MoU, the GoP and the UNHCR recognise the importance of accurate data in formulating and 

implementing policies related to Afghan citizens, particularly in the context of their legal status and 

humanitarian needs. 

The characterisation of the Afghan population in Pakistan as mixed-race adds a layer of complexity 

to the census and registration process, requiring careful consideration of diverse ethnic and cultural 

 
36 Memorandum of Understanding between the Government of the Islamic Republic of Pakistan and the Office of the United 

Nations High Commissioner for Refugees (UNHCR) on the Census and Registration of Afghan Citizens Living in Pakistan . 

https://www.refworld.org/docid/55e6a3534.html (accessed 23.02.2024). 

https://www.refworld.org/docid/55e6a3534.html
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backgrounds. The MoU likely establishes a framework for collaboration in developing methodologies that 

capture this diversity while ensuring the protection of individual rights and identities. 

The challenges encountered by the UNHCR and the GoP due to the lack of precise information 

highlight the significance of the 2004 agreement. The need for accurate data is fundamental not only for 

effective policy planning and implementation but also for safeguarding the rights and well-being of the 

Afghan population in Pakistan. The agreement likely outlines mechanisms for addressing these challenges, 

such as defining methodologies for data collection, ensuring the protection of sensitive information, and 

establishing standards for verification and registration processes. 

The 2006 Agreement 

The 2006 MoU on the Registration of Afghan Citizens in Pakistan signifies a crucial step in the 

ongoing collaboration between the UNHCR and the GoP37.  As a follow-up to the Census Agreement, this 

MoU addresses the evolving circumstances of Afghan citizens in Pakistan, particularly in light of the 

Tripartite Agreement's expiration in December 2006. The primary goal is to formulate policies guiding 

the treatment and protection of Afghans choosing to remain in Pakistan. The emphasis on registration 

highlights the establishment of a comprehensive system for documenting and recognising Afghan 

presence, facilitating legal identity, access to services, and the protection of rights. This agreement 

underscores the dynamic nature of migration issues, showcasing the commitment of the GoP and the 

UNHCR to adapt their collaborative efforts to changing circumstances affecting the Afghan population in 

Pakistan. 

The 2007 Agreement 

The 2007 Agreement pertained to the repatriation of Afghan citizens residing in Pakistan and was 

formulated among the GoP, GoA, and UNHCR [6]. Building upon the foundation of the 2003 Voluntary 

Repatriation Agreement, the tripartite commission was established. In February 2007, at the outset of the 

year, the commission decided to prolong the voluntary repatriation program until December 2009. 

However, after a subsequent tripartite commission conference in June 2007, a reassessment took place. On 

 
37 UNHCR and Pakistan sign new agreement on stay of Afghan refugees https://www.unhcr.org/in/news/stories/unhcr-and-

pakistan-sign-new-agreement-stay-afghan-refugees (accessed 23.02.2024). 

https://www.unhcr.org/in/news/stories/unhcr-and-pakistan-sign-new-agreement-stay-afghan-refugees
https://www.unhcr.org/in/news/stories/unhcr-and-pakistan-sign-new-agreement-stay-afghan-refugees
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August 2, 2007, rather than extending the 2003 Agreement, a new voluntary repatriation agreement was 

signed38.  

The central legal issue arises from the decision to replace the 2003 Agreement with a new voluntary 

repatriation agreement in August 2007. Key considerations include whether the new agreement terminated 

established legal obligations, and if the original agreement contained provisions for successor agreements 

or termination. Central concerns involve the protection of refugee rights and compliance with international 

law, specifically questioning how the new agreement affected rights under the 2003 Agreement and 

whether evolving conditions were considered. Procedural fairness is critical, assessing if the June 2007 

reassessment followed fair principles and ensured adequate access to information and legal representation 

for affected Afghan citizens. The issue also raises questions about the new agreement's compliance with 

international refugee law, transparency, and the establishment of mechanisms for accountability and 

monitoring. Addressing this issue requires a meticulous analysis of both agreements within the broader 

legal framework governing refugee protection and repatriation. 

 

6. VOLUNTARY REPATRIATION MECHANISM 

The legal framework guiding the United Nations High Commissioner for Refugees (UNHCR) in 

voluntary repatriation is grounded in a multifaceted array of texts, instruments, and established practices. 

Evolving over time, UNHCR's mandate has expanded beyond a mere focus on border crossings to 

encompass a substantive commitment to securing protection and providing assistance to returnees within 

their home countries. While the 1951 Convention on the Status of Refugees does not explicitly address 

voluntary repatriation, its provisions are pertinent to UNHCR's statutory functions. Article 33, which 

establishes the principle of non-refoulement, prohibits the expulsion or return of refugees to territories 

where they would face persecution. The convention implicitly recognises the necessity for voluntary 

repatriation and recognises that the cessation of a well-founded fear of persecution is a pivotal 

consideration. The UNHCR Statute, as outlined in General Assembly Resolution 428 (V) of 14 December 

1950, explicitly calls upon governments to collaborate with the High Commissioner in advancing the 

voluntary repatriation of refugees39. This statutory foundation entrusts the High Commissioner with the 

 
38 Agreement on Afghan repatriation from Pakistan extended three years from 

https://www.unhcr.org/in/news/stories/agreement-afghan-repatriation-pakistan-extended-three-years (accessed 23.02.2024). 
39 Statute of the Office of the United Nations High Commissioner for Refugees 

https://www.refworld.org/docid/3b00f0715c.html (accessed 23.02.2024). 

https://www.unhcr.org/in/news/stories/agreement-afghan-repatriation-pakistan-extended-three-years
https://www.refworld.org/docid/3b00f0715c.html
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responsibility of seeking permanent solutions, thereby laying the groundwork for the fundamental 

principle that repatriation should be a ‘voluntary process’ involving both governmental and non-

governmental entities. General Assembly Resolutions consistently underscore UNHCR's role in 

promoting voluntary repatriation. Resolutions such as 1672 (XVI) and subsequent ones, although 

characterised as "soft law," reflect an international consensus on the critical involvement of UNHCR in 

repatriation operations, particularly within the country of origin [11]. 

The UNHCR Executive Committee's Conclusions further elucidate UNHCR's role in voluntary 

repatriation. Notably, Conclusion 18 (XXXI) emphasises UNHCR's responsibility in establishing the 

voluntary nature of repatriation [11], cooperating with governments, arranging guarantees from the 

country of origin, advising refugees, monitoring returnees, and assisting in reintegration. Conclusion 40 

(XXXVI) builds on these principles, outlining practical strategies to ensure the durability of repatriation 

through rehabilitation and reintegration assistance [11].  

Additionally, the Magna Carta, enacted in 1215, is likely the earliest document to introduce the 

concept of a "right" to enter one's own country, coupled with the government's obligation to respect this 

right. Article 41 of the Magna Carta grants citizens the freedom "to go out of our kingdom, and to return, 

safely and securely, by land or water, saving his allegiance” [23]. The League of Nations addressed a 

similar matter in the Havana Convention Regarding the Status of Aliens, emphasising states' obligation to 

receive their nationals expelled from foreign soil seeking entry. The 1948 Universal Declaration, adopted 

by the United Nations General Assembly, further asserted in Article 13(2) the right to leave any country, 

including his own, and to return to his country."  Following the UDHR, the United Nations established 

the convention Relating to the Status of Refugees in 1951. These institutions place the responsibility of 

caring for refugees on UN member states. The Refugee Convention defines a "refugee" based on a well-

founded fear of persecution, extending protection to those fleeing war-related conditions since 1967. The 

United Nations Convention on the Elimination or Reduction of Future Statelessness, although not 

explicitly mentioning terms like "refugee," "return," or "repatriation," imposes substantial obligations on 

signatories regarding loss of citizenship and the right to enter. It emphasises that loss of citizenship is 

prohibited unless the individual possesses another nationality, with a narrow exception for naturalised 

persons residing abroad for a specified period. The International Covenant on Civil and Political Rights 

(ICCPR) binds signatories not to arbitrarily deprive anyone of the right to enter their own country. 

However, Article 4(1) allows derogation in cases of a national emergency threatening the nation's life.  
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The International Convention on the Elimination of All Forms of Racial Discrimination ensures 

equality in the right to return to one's country, prohibiting racial discrimination [21]. While it allows states 

to regulate border transit legally, it prohibits any discriminatory application based on ethnic or racial 

grounds. Early UN documents primarily "urged" or "encouraged" states to assist in voluntary repatriation, 

but recent language in resolutions is increasingly asserting an "obligation" for countries to create 

conditions conducive to the return of their nationals. This shift suggests that states are increasingly 

perceived to have a legal obligation to accept back their nationals following the cessation of hostilities. 

Several regional human rights conventions safeguard the right of nationals to enter their countries, 

with no explicit qualification when individuals become refugees. For instance, in 1950, the Council of 

Europe adopted The European Convention, and later, Protocol No. 4 in which the right to enter one's 

national territory is affirmed without specific reference to refugees [7]. Despite the absence of the term 

"refugee" in the convention and its protocols, this right is safeguarded. Similar to the ICCPR, this 

convention permits derogation in times of emergency. The American Convention on Human Rights also 

mandates that no one can be expelled from their country or denied the right to enter it with a provision for 

derogation in emergencies [12]. Similarly, the African Charter on Human and Peoples' Rights explicitly 

grants individuals the right to leave any country, including their own, and to return to their country. While 

the language is clear, these provisions can be restricted by states in certain situations, although the 

obligation is unequivocal in the absence of a national emergency. 

The Geneva Conventions impose obligations related to repatriation, particularly in Article 134 of 

the Fourth Convention, which urges the contracting parties to facilitate the return of internees to their last 

place of residence at the close of hostilities. The language emphasises the effort to ensure return, but its 

interpretation can raise concerns of refoulement, contradicting international law. The obligation for 

repatriation is applicable to all parties, irrespective of whether they are host countries or repatriating 

countries. 

A notable document, the "Principles Concerning Treatment of Refugees" from the Afro-Asian 

Legal Consultative Committee, is one of the few international or regional documents explicitly obligating 

a state to accept back refugees [13]. Customarily, refugee crises have three solutions: voluntary 

repatriation, integration into the host country, or resettlement [5]. Currently, voluntary repatriation is 

considered the best option, while other solutions are seen as temporary measures. The sending State, in 

collaboration with the receiving State, must arrange for the safe return of refugees upon their voluntary 
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request. The country of origin should facilitate their resettlement with full rights and privileges as 

nationals, along with corresponding obligations. UNHCR may assist in voluntary repatriation when 

refugees express a genuine desire to return, free from any external pressures. 

It is essential to highlight that while there might not be a mandatory obligation under international 

law to grant asylum, states are still obligated to adhere to the principle of non-refoulement. The non-

refoulement principle, a fundamental aspect of international refugee protection and recognised as 

customary international law, is outlined in Article 33(1) of the 1951 Refugee Convention. This principle 

applies to individuals meeting the refugee criteria in Article 1A(2) of the Convention, known as the 

"inclusion" criteria, and who do not fall under any of its exclusion provisions40. The legal issues arising 

from the scenario center on safeguarding the human rights of refugees amid the complexities of state 

sovereignty, international law, and evolving perspectives on migrant rights. The key considerations 

encompass the imperative to protect refugees from human rights violations in their home countries, with 

a focus on the responsibility of receiving states to grant asylum and prevent further harm. The tension 

between state sovereignty and humanitarian principles forms a critical issue, prompting reflections on how 

states reconcile their sovereign rights with the rights and needs of refugees within the existing legal 

framework. Navigating international treaties and common law adds another layer of complexity, raising 

questions about the efficacy of current legal instruments in providing robust safeguards for refugees and 

the potential need for further development or consistency in international legal standards. The rediscovery 

of migrant human rights challenges traditional notions of state sovereignty, presenting a legal dilemma in 

harmonising state autonomy with the imperative to protect the rights of migrants. Additionally, examining 

Kant's assertion regarding the right to exist outside the legal concept of "dignity" prompts legal inquiries 

into its relevance within contemporary legal frameworks and its potential implications for extending 

protection to migrants [1]. 

The legal scrutiny extends to the critical analysis of border control practices, questioning their 

effectiveness and fairness. This involves an exploration of whether existing border control folkways align 

with human rights legal standards and whether reforms are necessary for a more equitable and rights-

centric approach. In essence, addressing these multifaceted legal issues necessitates a thorough and critical 

examination of existing legal principles, calling for the development of more effective standards to ensure 

the comprehensive protection of the rights of refugees and migrants [3]. The voluntary nature of 

 
40 The Refugee in International Law. Oxford University Press. 

https://opil.ouplaw.com/display/10.1093/law/9780199207633.001.0001/law-9780199207633 (accessed 23.02.2024). 

https://opil.ouplaw.com/display/10.1093/law/9780199207633.001.0001/law-9780199207633
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repatriation is questionable when political factions in the host country disseminate misleading information 

or use coercion to influence refugees. The UNHCR assesses safety and dignity factors during return, 

including physical safety, family unity, attention to vulnerable groups, streamlined border processes, 

belongings allowance, freedom of movement, and human rights protection. 

 

7. WHY IS PAKISTAN DEPORTING AFGHANS AT THE DARK NOON? 

Pakistan's policy towards Afghanistan has always been an agathokakological approach. The 

paradoxical relationship of Pakistan with Afghanistan is convoluted. The snollygostic decision of 

Pakistan's PM to evacuate Afghans during the harsh winter shows iniquity, which depicts a circumlocution 

of not having goodwill in Afghanistan. This article is not to be a cacology, but it is a limpid discourse on 

the Kakistocracy of Pakistan that always has farrago diplomacy with Afghanistan. Pakistan has the 

certitude that Afghans face poverty and unemployment. The atavistic policy of the Pakistani government 

in Afghanistan is a quotidian to everyone. Pakistan hosted millions of Afghans and showed predilection 

towards the influx of those seeking refuge in 1979. Pakistan is neither a signatory to the U.N. Convention 

of 1951 nor the Geneva Convention of 1967. Today, nevertheless, the repatriation of Afghans with 

assiduous ingenuity could make supplications of Pakistan being esurient of the refugee crisis. The Taliban 

are trying to cull the livery of suave figureheads who treacherously worked for other countries either as 

renegade or sublime. So, Pakistan has not seen sybarite those. Pakistan finds the present ruler of 

Afghanistan as a savant. Pakistan declaims the exodus of Afghans and try to establish a cozen relationship, 

but these ties could take Afghanistan in benight peripatetic, which is a reified relationship. This 

desideratum evacuation is not apocryphal but would be on populism acquiescence. Pakistan always had 

the exhortation to collapse the previous regimes by rabble-rousing, and the ISI believed that the Taliban 

would be intransigent on Pakistan and, particularly, the Durand line. Sending refugees would be petulant 

and bring the current regime to a hamstring, and they may feel chagrin and namby-pamby that there will 

be a comeuppance; Pakistan feels beatitude of retribution of Afghans. The sudden influx of migrants and 

refugees causes difficulties for Afghanistan. However, it was inexorable for some families to live 

ephemeral. Pakistan never had a commiserate, and they had an invective credo towards refugees during 

the Afghan crises. Afghans are used to the crisis. In the humanitarian crisis of the year 2021, the 

international community were engaged in the Ukraine–Russia conflict.  Furthermore, now, with Pakistan's 

decision to mass exodus of Afghans, international attention is attracted to Israel's merciless bombing of 
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Gaza. Here, Pakistan seized the opportunity to escape global scrutiny. At this point, inaptly, it is not 

comparable to the Pakistani's decision and Israel's action bombing infants and hospitals or destruction of 

property. It is called a war crime. Likewise, the mass deportation of Afghan refugees for an uncertain 

future is unjustifiable, and it is a violation of human rights laws. Similarly, both countries’ actions and 

decisions trigger the provision of international humanitarian law. Apart from the legal responsibilities, 

there are moral ones. Pakistan goes against its chanting brotherhood and neighbourhood, one people 

(Pashtuns on both sides of the border), one religion (Muslim). Pakistan also transgresses the essence of 

its constitution. Article 40 of 1973 Constitution stipulates that “The State shall endeavour to preserve and 

strengthen fraternal relations among Muslim countries based on Islamic unity, support the common 

interests of the peoples, foster goodwill and friendly relations among all nations”. 

 

8. CONCLUSION 

The intricate historical and geopolitical ties between Afghanistan and Pakistan, marked by the 1893 

Durand Line Agreement and the 1979 Soviet invasion, have significantly shaped the complex narrative of 

Afghan displacement. The paper underscores Pakistan's initial benefits from hosting Afghan refugees, 

evolving from financial and military support to a more liberal approach. However, shifting policies, 

reduced international aid, and UNHCR assistance have altered Pakistan's stance over time, contributing 

to challenges faced by Afghan refugees. 

The legal ambiguity surrounding the status of Afghan refugees in Pakistan, compounded by the 

absence of international conventions and human rights laws, raises critical questions about the ethical 

dimensions of mass deportations. The paper delves into the plight of sans-papiers Afghan migrants facing 

repatriation, exploring the multifaceted challenges through the lenses of humanitarian law and political 

theory. The overarching humanitarian crisis in Afghanistan amplifies the complexity of the situation, with 

dire implications for poverty, unemployment, and uncertain futures. As Pakistan changes its policy, 

refusing recently arrived Afghan refugees and risking their repatriation, the recognition of collective 

rights, refugee status determination, and adherence to human rights law become key concerns. The paper 

poses thought-provoking questions about the strategic determination of refugee eligibility, the role of 

foreign policy in status decisions, and the precedence of legal requirements over political theory. The 

ambiguity surrounding the human rights and status of refugees in non-signatory states like Pakistan 

underlines the intricate intersection of international law, political considerations, and the evolving refugee 
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crisis. The contrasting approaches of UNHCR to Afghan refugees add complexity to the understanding of 

refugee status determination and challenge established norms.  

Thus, the paper contributes valuable insights into the changing paradigms of human rights in the 

context of Afghan displacement, emphasizing the need for comprehensive and collaborative approaches 

to address the legal, humanitarian, and socio-economic dimensions of the ongoing crisis. The plight of 

Afghan refugees underscores the urgency of global attention and concerted efforts to ensure the protection 

of their rights and futures. 
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ADIÓS A LOS AFGANOS: ¿CUÁL ES LA PROMESA DE LOS DERECHOS 

HUMANOS A LOS INMIGRANTES AFGANOS EN PAKISTÁN? 

 

RESUMEN 

 

Las genealogías de la complicidad y la lucha entre Afganistán y Pakistán se remontan a un Acuerdo de 

una sola página de 1893 (línea Durán) y a la invasión de la Unión de Repúblicas Socialistas Soviéticas 

(URSS) en 1979. La disputa del mundo hacia Pakistán con su ignominiosa política deportar a 1,7 

millones de refugiados indocumentados a un país azotado por la guerra es inhumano y los trata como 

peones políticos. El éxodo masivo de refugiados afganos y la política antiinmigrante de Pakistán 

desencadenan algunas preguntas legales: ¿Por qué Pakistán está deportando afganos en este momento? 

¿Quién escucha la voz del sufrimiento en el oscuro mediodía? ¿Qué pasará después con estos 

deportados? El artículo existente es conmovedor al examinar la situación de falta de derechos humanos 

de las personas sin papeles bajo el paradigma de los derechos humanos en Pakistán. Paralelamente, el 

documento también examina la dimensión de los derechos humanos desde la perspectiva de la 

desconcertante situación que prevalece en Afganistán. Este artículo se filtra en el desarrollo axiomático 

en la teoría y la práctica de los derechos humanos suplantados por los miserables inmigrantes. Así, este 

artículo ofrece una serie de fragmentos de pensamiento sobre algunas formas de entender los cambiantes 

paradigmas de derechos humanos en los afganos. 

 

Palabras clave: refugiados afganos, crisis afgana, relaciones entre Afganistán y Pakistán, conflictos entre 

Afganistán y Pakistán 

 

 

 

与阿富汗人道别：在巴基斯坦无人权可言的阿富汗移民，人权承诺何在？ 

摘要 

阿富汗和巴基斯坦的联合与斗争可以追溯到1893年单页的《杜兰线协议》和1979年苏联的入侵。

世界各国对巴基斯坦不光彩的政策表示不满，将170万无证件难民驱逐到一个战乱国家，这是不

人道的错误，也是政治上的操作。阿富汗难民的大规模流亡和巴基斯坦的反移民政策引发了一些

法律问题：为什么巴基斯坦在这个时候驱逐阿富汗人？谁在黑暗的正午听到了苦难的声音？这些

被驱逐者接下来会发生什么？现有文章尖锐地审视了巴基斯坦人权范式下移民无人权的状态。与

此同时，本文还从阿富汗普遍存在的复杂局势的角度检视了人权问题。本文加入了悲惨移民相关

的人权理论与实践的公理化发展。因此，本文提供了一系列关于理解阿富汗人人权范式转变的思

路。 

关键词：阿富汗难民，阿富汗危机，阿富汗与巴基斯坦的关系，阿富汗与巴基斯坦的冲突。 
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